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INTRODUCTION 

Oakwood Healthcare. Inc. ("OH17' or "Employer"), by its attorneys, Dykema ~ o s s e t t  

PLLC, and pursuant to Section 102.67 of the Board's Rules and Regulations, requests review of 

the Decision of the Regional Director, dated February 4, 2002 ("Dee."), holding that the 

Employer's charge nurses are not supervisors under the Act and directing an election in a single- 

facility bargaining unit comprised of certain registered nurses at Oakwood Hospital Heritage 

Center ("Heritage"). (Ex. A). 

This Request for Review is made for the following reasons: (I)  Inany of the Regional 

Director's findings regarding substantial factual issues are clearly erroneous and prejudicially 

affect the Employer's rights; (2) the Decision of the Regional Director raises substantial 

questions of law and policy because of its departure from officially reported Board precedent; 

and (3) there are compelling reasons to reconsider and clarify important Board policy in this area. 

NATURE OF THE CASE 

On December 2 1 ,  200 1 ,  the International Union United Auton~obile Aerospace and 

Agricultural Implement Workers of America, UAW ("Union" or '-UAW") filed a representation 

petition seeking to represent certain registered nurses at Heritage (one of four acute care hospitals 

owned and operated by the Employer). The representation hearing was held in this matter on 

January 9-1 1,2002. At the hearing, OH1 maintained that the appropriate bargaining unit is a 

multi-facility unit consisting of all four of its acute care hospitals: Heritage, Oakwood Hospital 

and Medical Center-Dearborn ("Dearborn"), Oakwood Hospital Annapolis Center ("Annapolis"), 



and Oakwood Hospital Seaway Center ("Seaway").' The UAW contended that the petitioned-for 

single-facility bargaining unit limited to Heritage is appropriate. 

OH1 also maintained that some or all of the registered nurses a: Heritage are supervisors 

within the meaning of Section 2(11) of the Act and are thereby excluded from a bargaining unit 

of registered nurses. The Union argued that none of the petitioned-for registered nurses are 

supervisors within the meaning of the Act. 

oe nurses are The Decision of the Regional Director holds (I)  that the Employer's char, 

employees and includes them in the petitioned-for RN unit, and (2) that a single-facility 

bargaining unit comprised of registered nurses at Heritage is appropriate. The Employer requests 

review as to these findings.' 

ARGUMENT 

A. Substantial Factual Dctcrminations Arc Clcarly 
Erroncous and Prciudiciallv Affcct thc Emplovcr's Rights 

The Decision of the Regional Director fails to consider several facts which clearly 

demonstrate that the En~ployer's charge nurses are supervisors. These errors and omissions, 

'On March 5 ,  2001, Local 79, Service Employees International Union, AFL-CIO ("SEIU"), filed 
a petition in Case No. 7 - ~ ~ - 2  1970, seeking to represent the registered nurses employed at Annapolis. A 
hearing was held to determine whether the appropriate unit was one consisting of all four of the 
Employer's a c ~ ~ t e  care hospitals. On May 9, 2001, the Regional Director issued his Decision, holding 
that, although a unit of the Employer's four acute care hospitals -'may be appropriate," the petitioned-for 
single facility unit was not inappropriate. (Ex. B). Before the Employer's Request for Review was 
considered by the Board, the SEICJ withdrew its petition. I n  the instant case: the hearing officer took 
administrative notice of the entire record in Case No. 7-RC-21970, incorporating it herein. 

'For ease of reference, the Employer will refer to the transcript in the prior case, Case No. 7-RC- 
3 1970, as "Annap. Tr. a t "  and the record in  this case as "Tr. at -." Exhibits in Case No. 7-RC- 
2 1970 will be cited at "Annap. E R - "  CEmployer exhibits), -'Annap. P--" (Petitioner exhibits), and 
-'Annap. J T - "  (Joint Exhibits). Exhibits made part of the record in the instant case will be referred to 
as " E R - "  (Employer eshibits), ' - P - "  (Petitioner exhibits), and "JT- " (Joint exhibits). 



discussed below, prejudicially affect the rights of the Employer, necessitating review and reversal 

of this portion of the Decision. 

1. Nursing Department Structure 

For the most part, the Decision of the Regional Director correctly states the organizational 

structure of Heritage's nursing department. As set forth in the Decision, Heritage is one of  four 

acute care hospitals owned and operated by OHI, a Michigan corporation. (Dec. 2). Heritage is a 

257-bed, licensed acute care hospital located in Taylor, Michigan. (Dec. 4). Brenda Theisen 

("Theisen"), the Nursing Site Leader and Director of Patient Care Services at Heritage, has 

overall responsibility for all aspects of nursing care at Heritage and reports directly to Barbara 

Medvec, the Chief Nursing Officer for the entire OH1 system. (Dec. 6). 

Reporting directly to Theisen are Heritage's clinical supervisors and clinical managers, 

along with various other non-nursing department heads. (Dec. 6). Bclow the clinical managers 

are assistant clinical managers. charge nurses, and other staff.' as indicated below: 

Nursing Site Leader 
i 

Clinical Manager 
I 

Assistant Clinical Manager 
i 

Charge Nurse 
i 

Staff 

As the Decision c f  the Regional Director recognizes, the responsibilities of the Nursing 

Site Leader, the clinical managers, and the assistant clinical managers do not include the day-to- 

day, hands-on supervision of the Hospital's various nursing units. (Dec. 6-7). Theisen, the 

"'Staff" refers to all individuals who are supervised by charge nurses. including registered nurses 
(RN), licensed practical nurses (LPN). nursing assistants, mental health workers, emergency room techs, 
paramedics, and desk secretaries. 



Nursing Site Leader at Heritage, spends only about thirty minutes per day on the nursing units 

and plays no role in directly supervising the nursing personnel responsible for providing care on 

the units. (Dec. 6). Heritage's clinical managers (who work the day shift) engage in virtually no 

clinical work, instead devoting the majority of their time to administrative concerns such as 

formulating policy, developing budgets, scheduling, and attending meetings. (Dec. 7). These 

individuals dress in street clothes, are paid on a salary basis, and, for all intents and purposes, 

have only the broadest oversight responsibility for their units. Similarly, assistant clinical 

managers also engage in little or no clinical work, instead functioning as "part of the 

management team" and sharing responsibility for the clinical managers' scheduling, budgeting, 

and other administrative duties. (Dec. 7). 

Heritage also employs clinical supervisors ( a k a .  "house supervisors"). (Dec. 6). These 

individuals only work on the off shifts, i.e., afternoons, midnights, weekends, and holidays. 

(Dec. 6). Only one clinical supervisor is on duty on each such shift, and that person is 

responsible for the entire hospital, meaning both nursing and non-nursing areas. (Dec. 6). When 

on duty, the clinical supervisor is the highest-ranking administrative representative in the entire 

Hospital. (Dec. 6). 

2. ResponsibilitiesofCl~argen;lrrses 

a. Generally 

Although the Regional Director concedes that the administrative responsibilities of 

Heritage's Nursing Site Leader, clinical supervisors. clinical managers, and assistant clinical 

managers leave them little time to engage in day-to-day supervision of the Hospital's various 

nursing units, the Decision fails to recognize the extent to which Heritage relies on its charge 

nurses to supervise its staff RNs, LPNs, nursing assistants, mental health workers, and others. 



Charge nurses cover all three shifts, seven days per week and, on off shifts, are the highest 

ranking nursing personnel on the nursing units. Charge nurses are paid a premium - $1 S O  per 

hour - for time spent in that role in order to compensate for "the stress of the job" and the fact 

that the charge nurse job "is a difficult job to do." (Tr. 102). 

The Decision makes little mention of the broad, supervisory responsibility vested in 

Heritage's charge nurses. When asked about the expectations and the functions of charge nurses 

at Heritage, Theisen said: 

. . . generally they oversee the unit for the shift that they are working with the staff 
who are working the unit that day. They do the assignment of all the staff that are 
working on that shift. They monitor in general all the patients that are in the unit 
that'day, are kind of front line to meet with Physicians if we have a Physician who 
has an issue with the Nurse or with a patient. They are the front line if we have a 
patient or a family member with a complaint. 

(Tr. 74-75). Thus, on any given day, while clinical managers and assistant clinical managers are 

busy attending to the administrative concerns of their multiple units, charge nurses are 

responsible for ensuring the proper functioning of their individual nursing units. 

Significantly, the Decision does not even mention the fact that, over time, several 

documents have been developed at Heritage to define the roles of the charge nurse. These 

documents were entered into evidence as ER-4 and ER-S(a)-(d) (attached as Ex. C). Employer 4 

is a draft hospital-wide Charge Nurse Policy. As the testimony established, ER-4 is a 

codification of previous charge nurse policies and practices in force at Heritage. Both ER-4 and 

the various longstanding charge nurse policies (ER-5) list similar expectations of the Heritage 

charge nurses, including the assignment and direction of staff: 

"Responsible for staff assignments, bed assignments, and breaks/lunches for staff' (ER- 
4); 

"Make daily patient assignments to RNs, LPNs and NA and Secretary" (ER-5(a)); 



"Remember you are the first step in the chain of command" (ER-S(a)); 

"Assign break times for all staff members and provide coverage as needed" (ER-5@)) 

"Assigns patient care assignments according to s taffs  job description, competency, and 
patient's acuitym(ER-S(b), 5(c)); 

. "Assigns coverage and delegates appropriate responsibilities for all unit nursing 
personnel" (ER-S(b), 5(c)); 

. "Assigns break/lunch periods" (ER-S(b), 5(c)); 

. "Determine patient care assignments for RN, LPN, GN, NE and NA with consideration to 
staff capabilities/competence" (ER-j(d)); 

. "Assign RN coverage for LPN, NE and GN" (ER-S(d)); 

" ~ s s i g n  breaks and lunches to maintain adequate patient coverage" (ER-5(d)). 

b. Charge Nlirses Assign and Responsibly Direct the 
Nursing Str$f and Do So With independent Judgment 

The Regional Director devotes a significant portion of his Decision to an analysis of the 

charge nurses' authority to assign and responsibly direct subordinate staff. The Decision 

correctly concludes that Heritage's charge nurses are responsible for the assignment and direction 

of the RNs, LPNs, mental health workers, nursing assistants, and other personnel on the unit. 

(Dec. I I) .  Moreover, the Decision recognizes that this responsibility includes assigning and 

reassigning staff to patients, assigning admissions, transfers, and discharges, assigning 

breaks and lunches, and assigning any additional unit-specific tasks that need to bc 

performed during the course of a day. (Dec. 13-15). Beyond this, however, there are a 

number of inaccuracies in the factual conclusions drawn by the Regional Director. 

(1) Charge Nurses Assign Staff to Care for Patients 

The Regional Director appropriately acknowledges the primary responsibility of charge 

nurses at Heritage. which is to assign staff to patients at the beginning of a shift and to adjust this 



assignment as necessary. (Dec. 13). The Decision further recognizes that, in making out the 

daily assignment, the charge nurse must considers various factors, including patient acuity, 

employee interest, employee ability, personality, and experience. (Dec. 13). The way in 

which these factors influence a charge nurse's decision-making process on a daily basis was 

explained by several witnesses. For example, Carol Carney, the assistant clinical manager for the 

Behavioral Health unit, described several considerations (in addition to patient acuity) that may 

play into the charge nurse's assignment: 

"For instance, if we have an aggressive male, then [the charge nurse] may want a male 
mental health worker to take care of him." (Tr. 302). 

". . . if it's a patient that has medical problems, [the charge nurse] might assign that 
patient to an RN." (Tr. 303). 

". . . if the staff has a good rapport with the patient, then that would be the staff that [the 
charge nurse] would assign, generally." (Tr. 304). 

. ". . . [the charge nurse] considers the patient's behavior from what she has gotten from 
report. She considers what staff might work best with those patients. taking their 
behavior into consideration. Like, if it was a female patient that was sexually 
preoccupied, she would give that patient to a female staff." (Tr. 305). 

. "Often, it's also a matter of their ethnic background. Even we have Arabic patients, so, 
sometimes, if we have an Arabic staff, obviously, [the charge nurse] would assign the 
Arabic staff to that patient so they can communicate back and forth." (Tr. 307). 

Likewise, Sue Caines, the clinical manager for Med/Surg West and MedjSurg East, 

indicated that charge nurses on her units must consider factors such as patient acuity and staff 

competency in making assignments. Caines further explained how charge nurses must use 

independent judgment in assessing and reacting to these variables: 

I believe [the charge nurses] need to assign the patient care - assign patient care 
according to staffs job description, competency, and the patient acuity. 



As far as the s taffs  competency, again, I referred to sometimes we have pediatric 
patients, sometimes we have chemo patients, sometimes we have orthopedic 
patients that need special care and those that have had special training would be 

' 

the ones you would want to have assigned to those patients. 

And then the patient's acuity. You have to take that into effect, again, because 
you want a fair assignment. Some may have four patients. Some may have five 
patients, but it would still be a fair assignment based on the acuity of the patient or 
the needs that they're presenting that they need to have cared for. (Tr. 381). 

The Regional Director recognizes that the role and responsibilities of the charge nurse in 

making staff assignments is well-documented in the Employer's policies. (Dec. 13). 

Specifically, ER-6 (Assignment of Patients) and ER-7 (Assignment of Nursing Personnel) 

(attached as Ex. D) describe in detail both the charge nurses' role in assignment and the factors 

they must consider in doing so. ER-6 states: 

4.1 B. Assistant Nurse ManagerlCharge Nurse (assigned by the Nurse Manager) 
assignsldelegates care needs based on the ability of the patient to do self 
care, degree of illness, complexity of nursing skills required, and the 
competency and qualifications of staff. 

ER-7 contains the following: 

Patient care assignments are made by the Clinical Manager or the 
Registered Nurse in charge for that shift. Assignment will be reviewed 
on an ongoing basis and changes made in response to the patients' 
changing conditions. 

The assignment of the patient takes into consideration the acuity level 
and clinicaI needs as identified by the Acuity System and the clinical 
assessment by the Charge Nurse. The patient's acuity is used to 
determine the level of skill required to care for the patient. 

The Charge Nurse will meet with the assigned staff to review patient 
condition and care activities to be completed for that shift. 

Specific patient care tasks will be assigned based on competencies and 
classification of the staff, and care required. 

As the Regional Director notes, Section 1II.C. of ER-7 sets forth detailed criteria that must be 

independently evaluated and applied when a charge nurse makes an assignment. (Dec. 13). 



Even the two UAW witnesses, who went to great lengths to mischaracterize the life and 

death assignment decisions attendant to the care of critically ill patients in an acute care hdspital 

as involving nothing more than viewing the Hospital's patients as a "pie" and mechanically 

dividing that pie up among the staff, were forced to concede on cross-examination that this is not 

the case. Thus, the testimony of both Employer and Union witnesses clearly establishes that 

charge nurses are responsible for using independent judgment in assigning and reassigning the 

nursing personnel on their units. 

Despite estensive testimony on the intricacies of the assignment process, and despite his 

own recognition of the numerous factors to be considered by charge nurses in assigning patients 

to staff, the Regional Director improperly minimizes the import of this function, saying: 

The assignment of staff nurses to patients is much more perfunctory in practice 
than the Employer's written assignment policy indicates. The assignment of work 
is generally rotated, or based on where a person worked the previous day. \ h e n  
making assignments as a charge nurse, reference is made to a staffing sheet 
showing where everyone worked the day before. I t  usually takes only a few 
n~inutes to do the assignments. 

(Dec. 14). This statement is simply untrue and is based entirely on the testimony of one U A W  

witness, who testified o& about the day shift in the Emergency Department. 

Carol Welch, a UAW witness who works part-time in the Emergency Department, 

testified as to the manner in which she, an Emergency Room charge nurse on the day shift, 

assigns staff. Concededly. the assignment of staff in that area is quite different than in other 

areas of the hospital, particularly on the day shift. In the Emergency Department, a "geographic" 

assignment is possible, as the Department consists of a small geographic area and all patients are 

presumed to be highly acute. And, as Welch admitted, the most common reassignment in the 

Emergency Department - from the Emergency Department to the "quick care" area and vice 

versa - occurs only on the afternoon and midnight shifts, so she would have no knowledge of 



such  occurrence^.^ (Tr. 525-26). Thus, although the Regional Director's description of the 

assignment process may accurately summarize the testimony of a single UAW witness, WHO 

based on her experience as a part-time nurse, was testifying about the functioning of the unique 

Emergency Department on a single shift, it was a crucial error for the Regional Director to 

extrapolate this process to other areas of the Hospital. 

The Decision of the Regional Director also downplays the way in which charge nurses in 

the Intermediate Care Unit ("IMC") assign patients to staff, saying: 

When the nurses arrive for their shifts in the [IMC], they all listen to the report 
from the charge nurse of the previous shift. Then the charge nurse makes the 
assignments by asking who knows which patients have the highest acuity (these 
patients are referred to as the "completes"). They get a slip from the staffing 
office showing who is supposed to be there that day. The charge nurse then 
makes out the assignments. First, the completes are divided up evenly. After that, 
they look at who was there the day before, and try to give them the same 
assignment they had in order to maintain continuity. 

(Dec. 14). This description of the blithe manner in which IMC charge nurses assign patients to 

staff flies in the face of the testimony of UAW witness Nancy Coffee, who admitted: 

That in assigning and reassigning staff, she considers factors such as patient acuity, 
en~ployee workload, admissions, transfers, and employee skill. (Tr. 593, 602). 

That, when assigning staff to patients, she considers the varying skills and training of her 
staff. (Tr. 602-03). Specifically, when assigned flex pool staff or staff pulled from 
another unit, these individuals would "have to be [assigned to] someone who is not a 
cardiac patient and someone who is not on any drips like nitroglycerin or cardizone or any 
drips that they are not trained for." (Tr. 602). 

- 

Thus, the Regional Director's characterization of the assignment process in IMC as one 

involving little independent judgment is belied by the testimony of several witnesses. 

'Moreover, Welch's testimony was inconsistent with that of Debbie Vogel, the assistant clinical 
manager in the Emergency Department. Vogel testified that the Emergency Department's charge nurses 
are responsible for assigning patients to staff (considering any variation in staff abilities), reassigning 
personnel between the main Emergency Department and the quick care area as needed, and assigning 
and/or covering breaks and lunches. (Tr. 465-67). 



(2)  Charge Nurses Reassion Staff as Necessaw 

Although the Decision of the Regional Director appears to recognize that charge nurses 

commonly step in and reassign employees throughout the course of a shift (Dec. 13-14), the 

Decision incorrectly minimizes the authority of the charge nurses in this regard, saying: 

Furthermore, k i s  usually work together to help each other out, as a common 
courtesy of their profession. If RNs need help with a patient, they may go directly 
to another nurse and ask rather than going to the charge nurse. 

(Dec. 14). Although it may be true that nurses are working with each other (as opposed to 

against each other), the fact remains that it is Heritage's charge nurses who are responsible for 

making necessary reassignments. (Dec. 14). 

In order to assess whether reassignment is necessary, the charge nurse must observe and 

evaluate how her staff are performing their assignments and anticipate any fluctuations in 

workload. If a staff nurse (or other nursing personnel) experiences a change necessitating 

reassignment (such as an unexpected admission, discharge, or change in patient acuity), she - 

knows to approach the charge nurse and inform her of the changing circumstances. (Dec. 14). 

At that point, the charge nurse is responsible for assessing the situation and making an informed 

decision as to whether reassignment is necessary and, if so. what that reassignment should be. 

(Dec. 14). Nursing Site Leader Brenda Theisen explained how this process works in practice: 

Q. What circumstances might lead to this person becoming unhappy or a staff 
member becoming unhappy about an assignment? 

A. Could be the feeling that well maybe the Charge Nurse didn't really realize how 
heavy a patient this was going to be or something is going on with the patient that 
is new, maybe a new medication that is being ordered that is going to keep them 
tied up with a patient for a length of time and they don't think the Charge Nurse 
has given allowance for the amount of time that they are going to be tied up with 
that particular patient. 

Q.  If that staff member complains to the Charge Nurse must the Charge Nurse 
change the assignment? 



A. No, they must make an intelligent decision about whether or not it needs to be 
changed though. 

(Tr. 1 15- 16). Thus, the fact that the nurses work together to adequately care for patients does not 

diminish the fact that it is the sole responsibility of the charge nurse to consider and decide upon 

any reassignment. 

(3) Charge Nurses Assign and Alter 
Em~lovee  Breaks and Lunches 

The Decision of the Regional Director correctly recognizes that, in addition to the 

assignment of nursing personnel, Heritage's charge nurses also are responsible for assigning 

breaks and lunches. (Dec. 20). The Regional Director minimizes the import of this function, 

however, by saying that, ". . . the charge nurse generally sets up the break times in order to ensure 

coverage on the floor, and receives input from the nursing staff as to when they would like to 

take their break." (Dec. 20). Although not wholly inaccurate, this statenlent downplays the role 

of Heritage's charee nurses in the smooth functioning of the Employer's operation. 

Like any operation, there are prefened times for breaks at Heritage, but because of the 

nature of an acute care hospital, the determination of break and lunch times is a matter of sound 

supewisory judgment and is not left up to individual staff members. As conditions change. the 

charge nurse retains both the responsibility and the authority to juggle breaks and lunches as 

needed to ensure adequate patient care. (Tr. 250, 384). Moreover, when a staff member leaves 

the floor for a break or lunch, she is required to notify her charge nurse. (Tr. 3 15). 

(4) Charge Nurses Assign Other Tasks as Necessarv 

The record testimony demonstrates that charge nurses also are responsible for ensuring 

that certain tasks are completed on each shift, a fact that the Decision conspicuously fails to 

mention. Depending on the unit, these tasks may include completing narcotics counts, checking 



the "crash cart," attending shift report and interdisciplinary rounds, and maintaining data on falls 

and restraints. (Tr. 91-95, ER-4, ER-5) (attached as Ex. C). With respect to each of these tasks, 

the charge nurse is responsible for either doing them herself or assigning them to another staff 

member. (Tr. 93). UAW witness Nancy Coffee explained how this works: 

Q. Your assignment sheet. Those duties to be assigned listed at the bottom there, 
those are the duties that you assign as charge nurse, correct? 

A. If the charge nurse does not have patients, she does them herself. 

Q. Okay. And if the charge has patients, she assigns them to the other RN's? 

A. Yes. 

(Tr. 584). Thus, although the charge nurse may assign these tasks to other staff' members she is 

ultimately responsible for assuring that all of the tasks are completed on her shift. 

(5) Charge Nurses Are Held Accountable for 
the Performance of Their Staff/Units 

The Decision of the Regional Director concludes that, "The RNs do not evaluate the work 

of the less skilled employees or ensure that they have completed a task or done so correctly." 

(Dec. 30). Although it is true that charge nurses do not complete performance evaluations for 

other employees, the Decision is wholly incorrect in concluding that Heritage's charge nurses are 

not held accountable for the performance of their unit staff. Nursing Site Leader Brenda Theisen 

testified as follows: 

Q. As the Nursing Site Leader, as the person responsible for all the Nursing 
operations, who is the person in your estimation that is directly responsible for the 
day to day functioning of the staff on the Nursing units? 

A. The Charge Nurse. 

(Tr. 128). Assistant clinical manager Carol Carney also testified that she views the charge nurse 

as the person ultimately responsible for her unit's performance on a given shift: 



Q. Once the charge nurse makes out the assignment at the beginning of  the shift, does 
she maintain any kind of ultimate responsibility for seeing that everything gets 
done according to plan on the shift? 

A. Yes, she does. 

Q. And, as the assistant clinical manager, is she the one you'd hold responsible if 
everything didn't get done on a given shift? 

A. Yes. (Tr. 3 19). 

Further, the Regional Director concedes that, in their annual performance 

appraisals, nurses are evaluated on their "leadership" skills and, specifically, on their 

performance as a charge nurse. (Dec. 10-1 1 ) .  This fact was acknowledged by the testimony of 

each and every witness at the representation hearing (including those witnesses called by the 

UAW).' For example: 

. Brenda Theisen testified that a nurse's performance as charge nurse is evaluated when 
determining whether that nurse has demonstrated "effective leadership." (Tr. 195). 

. UAW witness Nancy Coffee admitted that her performance as a charge nurse has been 
discussed at her annual performance evaluations and figures into her "leadership" rating. 
(Tr. 589-90). 

Clearly, the Regional Director's factual finding on this point should have compelled a conclusion 

that charge nurses are held accountable for their performance in that role. 

Finally, the Regional Director's Decision ignores the fact that charge nurses can be 

disciplined for poor performance of their assignment function, and that this has, in fact, 

happened. (Tr. 98). When asked to give an example of this occurring, Theisen explained: 

Staff from a unit [went to] the manager and complained that they didn't feel as 
though the assignment had been done fairly, that some people were given a 
heavier assignment than others. 

5 Although one of the union's witnesses, Carol Welch, initially denied that her performance as 

charge nurse had ever been mentioned during the course of a performance appraisal, she was forced to 
admit on cross examination that this had, in fact. happened on more than one occasion. (Tr. 548-49, ER- 
15, 16). 



The Nurse Manager met with the Nurse who had been in charge and reviewed the 
assignment, pointed out what was inappropriate about it, wrote it into a discipline. " 

(Tr. 98-99). Similarly, a charge nurse can be disciplined if she otherwise fails to perform those 

duties required of her as a charge. Theisen recounted one such example: 

A. There was an example on one of our units on afternoon shift where the 
Supervisor was in a crisis situation in the ER and called to a Charge Nurse 
in a unit and said I need you to come or to send someone to the ER to help 
us we are in a crisis. And the person didn't send anyone, turned around to 
staff and said oh, they are calling, they want somebody to go to ER, just 
kind of a general statement, didn't assign anyone to go, didn't go herself 
and there was a crisis that was a serious situation going on in the ER so 
there was a disciplinary action. 

Q. ' Do you recall the level of the discipline? 

A. I t  was a suspension. 

Thus, charge nurses are held accountable if their assignments (or the performance of their staff) 

are not sufficient to ensure the completion of all necessary tasks on a shift. 

C. Chtrrge ~Vlrrses Do Slrhsttrntiaff~~ 
Less Patient Cure than StujjNwses 

As the Regional Director recognizes. nearly all of Heritage's charge nurses take a 

substantially lighter patient load than that of a staff RN. (Dec. 14). However, the Regional . 

Director fails to mention that many charge nurses take no patient assi~nment at all. Tellingly, the 

charge nurses themselves are responsible for determining whether they will take a patient load on 

any given day and, if so, how heavy that load will be. (Dec. 14). UAW witness Nancy Coffee 

admitted that, when functioning as a charge nurse, she is solely responsible for determining her 

patient load on a given day and, in fact, as charge nurse. she typically has a lighter patient load 

than the staff RNs on her unit. (Tr. 585). These facts should have compelled the Regional 



Director to conclude that Heritage's charge nurses, though working supervisors, do substantially 

less patient care than they assign to the staff RNs working under them. 

d. Charge Nurses Adjust Grievances 

In response to significant evidence establishing the role of charge nurses in addressing 

and resolving employee problems, the Decision says only, "There is no evidence that the charge 

nurses are empowered to adjust anyformal employee grievances." (Dec. 19) (emphasis added). 

This superficial analysis reveals a fundamental misunderstanding of the role of the Employer's 

charge nurses. 

At the hearing in this matter, the evidence clearly established that employee problems are 

regularly brought to and solved by charge nurses. (Tr. 1 17, 386-87). Theisen testified: 

Q. If a Nurse had. a problem with an Aide or an Aide had a problem with a Nurse and 
the two of them couldn't work i t  out according to how they might otherwise deal 
with each other, where would they take that problem? 

A. To the Charge Nurse. 

Q. And what would the Charge Nurse do in that instance? 

A. They would try to facilitate resolution, whatever the problem was working with 
them to see if they can find out what was causing the problem and straighten it 
out. It  might require reassignment of one of the Nursing Assistant[s], i t  might 
require just some direction, it might be just some problem solving on the spot. 

Q. Would that same scenario hold true if the Staff Nurse was having a problem with 
another Staff Nurse on a given shift? 

A. Yes. 

(Tr. 1 17). When asked later by the hearing officer to give an example of how a charge nurse 

resolves disputes between employees, Theisen explained: 

If a nursing assistant complains that someone isn't doing what they're directing 
them to do, for instance, they could come up to the charge nurse and say, well, I 
told this nursing assistant to do this and she refused to do i t  and I tried talking to 



her, would you go talk to her, and the charge nurse would get involved in it at that 
point. (Tr. 244-45). 

The Decision of the Regional Director makes no mention of Employer Exhibit 8 (attached 

as Ex. E), the nursing Chain of Command Policy, which further describes the charge nurse's role 

in resolving problems on the unit. That document states as its objective "To provide a 

mechanism for the nursing staff to communicate and resolve issues and concems," and sets forth 

a chain of command beginning with: 

Nursing staff member communicates verbally andlor in writing of a concern/issue 
to charge nurse and/or Clinical ManagedClinical Supervisor. 

(ER-8) (emphasis added). When UAW witness Nancy Coffee was asked about the policy, she 

admitted its application and testified: 

Q. If [a concern] is communicated to you, would you then do what is in the 
second step [of the policy], which is to take it to the next level? 

A. I f  I couldn't resolve it, ves. 

(Tr. 588) (emphasis added). 

That the charge nurses are the "first line" in the chain of command and. in that capacity, 

hear and act on employee concems about co-workers, assignments and similar matters is 

precisely what is contemplated by "adjusting grievances" under the Act. The Regional Director's 

Decision improperly discredits substantial testimony on this point. choosing instead to conclude 

that Heritage's charge nurses do nothing more than relay staff complaints to clinical managers or 

assistant clinical managers. This factual conclusion is simply incorrect. 

e. 01her Considera~ions 

( I )  Charge Nurses are Provided Orientation and Traininq 

The Decision of the Regional Director correctly recognizes that Heritage's charge nurses 

are provided orientation and training: 



RNs learn the responsibilities of a charge nurse through their education, and by 
initially working with a preceptor, or mentor. Preceptors will work along with the 
RNs as charge nurses until the RNs are able to perform the job on their own. 

(Dec. 12). This statement fails to mention numerous critical facts. 

In reality, each nurse hired in at Heritage goes through a general orientation, which 

includes specific training on functioning in the charge nurse position. (Tr. 234). After being 

oriented with respect to providing patient care, each nurse is "buddied" with a preceptor, who 

performs the charge nurse duties under the new nurse's observation. (Tr. 237-38). Gradually, 

the preceptor hands over charge nurse responsibilities to the new nurse, who would perform these 

duties under the preceptor's supervision. (Tr. 238). During this time, the clinical manager and 

assistant clinical managers observe the new nurse's performance in the charge nurse role and 

evaluate her ability to function in the position. (Tr. 238, 301). In determining whether a nurse is 

ready to function in the charge nurse role, the managers consider various factors, including 

-'leadership qualities, '-judgment," "problem-solving." and '-communication." (Tr. 30 1) .  Clearly. 

i t  is only when a manager is comfortable ~vith and confident in a nurse's ability to assume 

substantial responsibility that the nurse is allowed to rotate through the charge nurse position. 

In addition to this hospital-wide charge nurse training, some units have put in place more 

formal programs and/or established written tools to evaluate an individual's ability to perform as 

a charge nurse. For example: Carol Carney, the Assistant Clinical Manager for Behavioral 

Health. testified that, on her unit, several training sessions were recently conducted to educate 

B . staff Rh's on their duties and responsibilities when rotating through the charge position. (Tr. 

298-99). Sue Caines, the clinical manager of MedISurg East and MedISurg West, testified that 

her predecessor utilized written docun~ents, entitled "Checklist for Charge Nurse Orientation," to 

assess her nurses' ability to perform in the charge nurse role. (Tr. 396-97, ER- 14) (attached as 



Ex. F). These checklists were completed for most of the RNs currently working under Caines on 

these two units and remain in their files to this day. (Tr. 397-98, ER-14). 

(2) Staff-to-Su~ervisor Ratios 

The Decision of the Regional Director also dismisses out of hand the Employer's ratio 

argument, without so much as a mention of the data presented. ER-9 shows the actual staffing at 

Heritage from Sunday, November 18, 200 1 through Saturday, December 8,200 1 (attached as Ex. 

G). These days were selected in order to provide an accurate sample of the staff to supervisor 

ratio, on all three shifts. given the daily fluctuations in these numbers. For each day, each shift is 

shown with an indication of the number of clinical supervisors, clinical managers, and assistant 

clinical managers on duty. (Tr. 120). Thus, this document reflects what the staff to supervisor 

ratio would be if charge nurses were not supervisors. 

Upon review of ER-9, one cannot help but question the Regional Director's summary 

rejection of this evidence. As set forth below, if Heritage's charge nurses are not supervisors, the 

staff to supervisor ratio varies as follows for each shift: 

Ratio of Staff to Sunervisors 

Day Shift 80: 1 
Afternoon Shift 86: 1 
Midnight Shift 58: 1 

In addition to the sheer absurdity of these ratios, there are other factors to consider: 

. The Regional Director acknowledged that the clinical managers and assistant clinical 
managers on the day shift are not doing any day-to-day supervision of the nursing units. 
(Dec. 6-7). 

Only one clinical supe~ i so r  (house supervisor) is working on each off shift, and that 
individual is responsible for the entire hospital, not just the nursing areas. (Dec. 6). This 
involves overseeing all aspects of the hospital, including staffing, housekeeping, and 
maintenance, as well as nursing areas. (Dec. 6). 



The evidence regarding the ratio of staff to supervisors in the instant case, in and of itself, 

is sufficiently compelling to support a finding that the charge nurses are supervisors under'the 

Act. If the charge nurses are not supervisors, the staff to supervisor ratio at Heritage would range 

from 10: 1 to an incredible 86: 1.  Additionally, these figures include Heritage's clinical 

supervisor, who is responsible for all areas of the hospital - both nursing and non-nursing - and 

Heritage's clinical managers and assistant clinical managers who manage their areas and have no 

role in the day-to-day supervision of unit personnel. More so than in a factory, or even in other 

health care institutions (i.e., nursing homes), it is simply unconscionable to believe that the 

patient care areas of this acute care hospital are essentially unsupervised on the afternoon and 

midnight shifts and supervised at incredibly unworkable ratios even on the day shift.6 

(3) Permanent Charge Nurses vs. Rotatinq Charge Nurses 

Although the Decision of the Regional Director correctly recognizes that Heritage utilizes 

both permanent and rotating charge nurses, it omits certain crucial facts about the dual nature of 

this position. (Dec. 12). Neither the duties nor the authority of a charge nurse differ by virtue of 

the fact that she is a permanent charge rather than a rotating charge. (Dec. 12). In fact. the 

Enlployer and the Union stipulated that charge nurses throughout Heritage - both permanent and 

rotating --are vested with the same authority. (Dec. 12). 

The Decision of the Regional Director correctly describes a pennanent charge nurse as an 

RN who functions as a charge nurse every time she works. (Dec. 12). Not every unit has 

permanent charge nurses, and even those units that do have permanent charges do not have one , 

6 Rather than address the statistical evidence presented at the hearing, the Regional Director says 
only, ". . . if all staff nurses are found to be supervisors, the ratio of nursing supervisors to nursing staff 
wouid be one supervisor for less than every two employees." (Dec. at 20). This statement is simply 
incorrect. The Employer's staff nurses are "supervisors" when they function in the charge nurse role. In 
that role, they are supervising not only the lesser-skilled unit employees referenced in the Regional 
Director's ratio calculation but also the other registered nurses on the unit. 



on every shift. (Dec. 12). In fact, the Decision recognizes that there are only eleven (1 1) 

permanent charge nurses at Heritage. (Dec. 12). The Decision further recognizes that, "Where 

there is a permanent charge on a particular shift, the rotating charges on that shift take turns 

acting as a charge nurse on the days when the permanent charge is not working." (Dec. 12). 

What the Decision fails to mention, however, is that permanent charge nurses work only ten days 

in a fourteen-day pay period, leaving four days every two weeks when the charge position is 

filled by another staff RN on a rotating basis. (Tr. 152, 133.' 

B. A Substantial Question of Law and Policy Is Raised Because 
Of the Denarture from Officiallv Reported Board Precedent 

Section 2(11) of the National Labor Relations Act defines "supervisor" as: 

. . . any individual having authority, in the interest of the employer, to hire, 
transfer. suspend, lay off. recall, promote, discharge, assign, reward, or discipline 
other employees, or responsibly to direct them, or to adjust their grievances, or 
effectively to recommend such action, if in connection with the foregoing the 
exercise of such authority is not of merely routine or clerical nature, but requires 
the i ~ s e  of independent jud, nment. 

This section is to be read in the disjunctive, which means that if anv one of the indicia listed 

above is found to exist with respect to Heritage's charge nurses, they are supervisors under the 

Act. See NLRR v. Yeshiva Universitv, 444 U.S. 672 (1980); Healthcare & Retirement Corn. v. 

NLRB, 987 F.2d 1256 ( 6 I h  Cir. 1993). affd 5 1 1 U S .  571 (1994). 

An employee is a supervisor if she "(I) has the authority to engage in one of the activities 

enumerated in 52(1 I), (2) uses independent judgment in that activity, and (3) does so in the 

interest of the employer." Integrated Health Sems. of Michigan at Riverbend v. NLRR, 191 F.3d 

'The Decision also acknowledges that, although virtually all of Heritage's RNs rotate through 
charge, there are a few RNs who do not for one reason or another. (Dec. 12). Most nurses who do not 
rotate through charge are relatively new hires who have not yet demonstrated the ability to shoulder the 
additional responsibilities of the charge nurse position. (Dec. 12). 



703, 707 (6'h Cir. 1999) (internal citations omitted). Each of these conditions is satisfied on the 

record herein: 

1. Section 2(11) Functions 

As set forth above, the record evidence in this case clearly establishes the supervisory 

status of Heritage's charge nurses by virtue of their authority to assign, adjust grievances, and 

responsibly direct. Any one of these indicia, standing alone, is sufficient to confer supervisory 

status on the charge nurses. Yeshiva Universitv, suura; Healthcare & Retirement Corn., 

supra. Accordingly, by holding that the Employer's charge nurses are not supervisors within the 

meaning of the Act, the Decision of the Regional Director clearly runs afoul of Section 2(11) by 

departing from officially reported Board precedent holding that individuals possessing such 

authority are statutory supervisors and, therefore, excluded from the coverage of the Act. 

2. "in the I~lterest of fhe Employer" 

Prior to the Supreme Court's 1994 decision in NLRB v. Healthcare & Retirement Corp.. 

5 1 1 U.S. 57 1 (1 994). the Board improperly applied a unique test ~vhen considering the 

supervisory status of charge nurses. In Healthcare R: Retirement Corp., the Supreme Court held 

that the Board's long-applied approach to nursing cases was inconsistent with the ordinary 

meaning of "in the interest of the employer," as patient care is /he inreresf (business) of health 

care institutions. Accordingly. a nurse who exercises any of the aforementioned indicia in 

furtherance of patient care is no less a supervisor under the Act. 

3. ir~depemient Jiidgment 

The Union argued, and the Decision of the Regional Director concluded. that the 

assignment and direction of staff by Heritage's charge nurses is "merely routine" and thus fails to 

evidence sufficient "independent judgment" to confer supervisory status. (Dec. 19-20). The 



Regional Director reached this conclusion despite a series of Sisth Circuit cases, culminating in 

D the United States Supreme Court's recent affirmation of the Sixth Circuit's decision in Kelituckv 

River Community Care v. NLRB, 193 F.3d 444 (6Ih Cir. 2000), which leave no question that 

Heritage's charge nurses are supervisors under the Act as a result of their assignment and 

I 
responsible direction of staff. 

The Sixth Circuit has repeatedly and adamantly held that there is nothing "routine" about 

1 directing others in the care of patients. See, e.g., Integrated Health Sews. v. NLRB, 191 F.3d 

703, 71 1 (6Ih Cir. 1999); Grancare, Inc. v. NLRB, 137 F.3d 372, 375-76 (61h Cir. 1998). 

Moreover, the Sixth Circuit has regularly held that the authoritv to assiun and reassim staff in 

B 
the care of patients is unauestionablv indicative of supervisorv authoritv to "assign" and 

"responsibly to direct." See Caremore. Inc. v. NLRB, 129 F.3d 365, 369 (6Ih Cir. 1997). See 

b also Beverly Health & Rehab. Servs. v. NLRB, Nos. 98-5 160, 98-5259, 1999 WL 282695 

(unpublished) (6Ih Cir.. April 28, 1999) (providing direction to staff regarding patient care and 

moving staff between wings of facility "constitutes the authority 'responsibly to direct"' pursuant 

I 
to 92(1 1 )  of the Act). 

The Sixth Circuit has long rejected the Board's conc1usions that supervisory duties do not 

establish the supervisory status of nurses because such duties flow from the nurses' professional 
b 

"knowledge and training" and thus are "essentially routine in nature, and no: requiring the 

exercise of independent judgment." Inteerated Health Sews., 19 1 F.3d at 7 1 1. Rather, that 

Court has held that it is "pcrfectly obvious that the kind ofjudgnient exercised by registered 

nurses in directing nurse's aides in the care of patients occupying skilled and intermediate care 

beds in a nursing home is not 'merely routine."' u. (emphasis added). 



The Supreme Court's recent holding in NLRB v. Kentuckv River Communitv Care, 121 

S. Ct 1861, 1867 (2001), affirmed the Sixth Circuit's long-held position that independent ' 

judgment is no less independent where it is exercised by professianals such as charge nurses: 

The only basis asserted by the Board, before the Court of Appeals and here, for 
rejecting respondent's proof of supervisory status with respect to directing patient 
care was the Board's interpretation of the second part of the test - to wit, that 
employees do use 'independent judgment' when they exercise 'ordinary 
professional or technical judgment in directing less-skilled employees to deliver 
services in accordance with employer-specified standards.' The Court of Appeals 
rejected that interpretation, and so do we. 

The record in this case is uncontested that the Heritage charge nurses are responsible for 

assigning, directing and reassigning other RNs, LPNs, nursing assistants, mental health workers, 

and other nursing unit staff in the patient care units on every shift. The clear facts in this case, 

when viewed in light of the Supreme Court's recent holding in Kentuckv River. and the 

considerable and ~~nambiguous precedent of the Sixth Circuit, lead to the inescapable conclusion 

that Heritage's charge nurses assign and responsibly direct with independent judgment and are 

supervisors under the Act. See Kentuckv River, supra; Integrated I-Iealth Servs.. supra; Mid- 

America Care Foundation v. NLRB, 148 F.3d 638 (6'h Cir. 1998); Grancare, supra; Caremore, 

supra; Manor West. Inc. v. NLRB, 60 F.3d 1 195 (6'h Cir. 1995); Healthcare & Retirement Cow., 

987 F.2d 1256 (6Ih Cir. 1993); Beverly California Cow. v. NLRB. 970 F.2d 1548 (6Ih Cir. 1992). 

C .  There are Compelline Reasons to ReconsiderIClarifv Imnortant Board Policv 

The Regional Director's determination that the Employer's charge nurses are not statutory 

supervisors illustrates the need for the Board to reconsider and clarify the standards applicable to 

such cases in the wake of Kentuckv River. 

On May 29, 2001, the Supreme Court issued its decision in Kentuckv River, rejecting the 

Board's interpretation of the "independent judgment" prong of the test for supervisory status, i.e., 



that registered nurses do not exercise "independent judgment" when using "ordinary professional 

or technical judgment" in directing less-skilled employees to deliver services in accordanc'e with 

employer-specified standards. Kentucky River. 12 1 S. Ct. at 1 863. Following Kentuckv River, 

two ways have been posited by which charge nurses may be denied supervisory status, both of 

which were employed by the Regional Director in the instant case: 

(1) In Kentuckv River, the court held that the term "independent judgment" is 
"ambiguous with respect to the degree of discretion required for supervisory 
status." Relying on this language,' the Regional Director concluded that any 
judgment used by the Employer's charge nurses in assigning and directing staff is 
circumscribed by the Hospital's "operating regulations," rendering it insufficient 
to confer supervisory status. (Dec. 20). 

The Court also left open the question of the interpretation of "responsible 
direction" under Section 2(1 I), which the Board previously used to distinguish 
between "employees who direct the manner of others' perforrnance of discrete 
tasks from employees who direct other employees." m e s t i c  Star Casino, 335 
NLRB No. 36 (August 27,2001), quoting Kentucky River. 13 1 S. Ct. at 187 1 .  
Again, not surprisingly, the Regional Director seized this opening and concluded 
that the "limited authority of FWs to assign discrete tasks to less skilled 
employees" does not establish supervisory status under the Act." (Dec. 19). 

The Regional Director's reliance on these t~vo points is at best unpersuasive. 

1. "/t~dependent Jmigmetzt" it1 Light of Employer Rules ntr d Policies 

In the instant case, the Regional Director concluded that, although the Employer's charge 

nurses may assign and responsibly direct nursing staff in the performance of their duties, the 

charge nurses do so in keeping with "the superior's standing orders and the employer's operating 

regulations." (Dec. 20). In essence, the Regional Director believes that the existence of the 

Employer's "Assignment of Nursing Personnel" policy (ER-7) (attached as Es. D) precludes a 

finding that Heritage's charge nurses exercise independent judgment in  assigning and responsibly 

directing nursing staff. With all due respect, this is ludicrous. 

b 

'See - Beverlv Health & Rehabilitation Servs.. 335 NLRB No. 54 (Aug. 27,2001). 



First and foremost, the policy at issue is nothing more than an articulation of the varied 

factors to be considered by charge nurses in deciding which patients should be assigned to'which 

staff members. (ER-7). In fact, the "policy" does little more than remind charge nurses to 

consider factors such as acuity, staff abilities, staff experience, and personality when making out 

an assignment. Even with the existence of this policy, the fact remains that, on each and every 

shift, a charge nurse must use independent judgment in analyzing and applying these factors to 

meet the changing needs of her patients and the changing abilities of her staff. 

Moreover, in the brief time since the decision in Kentuckv River was issued, courts have 

already expressed disagreement with the Board's position that the existence of applicable rules or 

regulations precludes a finding of "independent judgment." In NLRB v. Ouinniuiac College, 256 

F.3d 68, 75-76 (2d Cir. 2001), the court rejected the Board's determination that the employer's 

shift supen,isors did not usc independent judgment in assigning lower-level en~ployees simply 

because the employer maintained "policies and procedures" governing this function. According 

to that court. "the existence of governing policies and procedures and the exercise of 

independcnt judgment arc not mutually exclusive." Id. at 75-76 (emphasis added). Thus, the 

Regional Director's Decision is doubly wrong: there are no Employer policies, orders, or 

regulations that restrict the judgment used by charge nurses in assigning and responsibly 

directing less-skilled employees and, even if there were, such policies do not preclude a finding 

that the charge nurses use independent judgment. 

2. Assigning Tasks vs. Assigning Employees 

The Regional Director's attempt to deny supervisory status to the Employer's charge 

nurses by concluding that they "assign discrete tasks" to employees, rather than "assigning 

employees" is a '-red herring." In his opinion, the Regional Director cites numerous examples of 



tasks assigned by staffRNs, not charze nurses, to lesser-skilled employees on the nursing units. 

(Dec. 11). From this, the Regional Director concludes that, "The limited auth~ri ty  of RNs'to 

assign discrete tasks to less skilled employees . . . does not require the use of independent 

judgment in the direction of other employees." (Dec. 19). This conclusion is not only legally 

questionable, but also misses the mark completely. It is  lot the Employer's contention that every 

RN is exercising supervisory authority at all times, but, rather, that when in charge, whether 

as a rotating or permanent charge, the charge nurses are most certainly using independent 

judgment in the exercise of their supervisory authority to assign and direct. Moreover, 

these charge nurses are not only making assignments for and issuing direction to the "less- 

skilled" members of the nursing units but also the staff RNs. 

11. T H E  REGIONAL DIRECTOR INCORRECTLY CONCLUDED 
THAT A MULTI-SITE UNIT CONSISTING OF OHI'S FOUR 
ACUTE CARE HOSPITALS IS NOT THE APPROPR~ATE ~ I V I T  

A. Decisions Respecting Substantial Factual Issucs Arc Clearly 
Erroneous and Prciudiciallv Affect thc R i ~ h t s  of the E m ~ l o v e r  

The Decision of the Regional Director misapprehends the facts presented on the multi- 

sits issue. In  addition. the Decision fails to retlect consideration of nurnero~~s facts 

denlonstrating that a system-wide bargaining unit is appropriate. These errors and omissions 

prejudicially affect the rights of the Employer and necessitate review and reversal of the affected 

portions of the Decision. 

I. Correct Detrrrttitzntiom oj' Fnct 

The Regional Director correctly found that OHI's four acute care hospitals are located in  

the southwestern suburbs of Detroit, the greatest distance between any two facilities being 22 

miles. There is a single board of directors and management structure overseeing the operations 

of all fcur of 01-11's acute care facilities. (Dec. 3). 



OHI's President and Chief Executive Officer is Gerald D. Fitzgerald. (Dec. 3). Directly 

under h4r. Fitzgerald is Joseph Diederich, OHI's Chief Operating Officer, who is responsible for 

care delivery across the entire OH1 system, including the four acute care hospitals at issue. (Dec. 

3). OH1 has a centrally located Human Resources Department, headed by John Furman (the 

Executive Vice-president of Human Resources) who reports directly to Mr. Fitzgerald. (Dec. 4). 

Along with Furman, Ed Frysinger (the Corporate Director of Employee and Labor Relations and 

Staffing), Dan SmorynzEci (the Corporate Director of Compensation and Benefits). and Vema 

Bastedo ("Bastedo") (the Corporate Director of Employee and Labor Relations) share 

responsibility for developing and implementing all human resources policies for employees 

across the OH1 system. (Dec. 4). 

The Regional Director also properly found that OH1 maintains a single employee 

hmdbook covering en~ployees at a11 four acute care hospitals. (Dec. 4). This handbook governs 

nunlerous employnlent matters. including attendance. leave, transfers, and benefits. (Dec. 4). In 

addition. the corporate Human Resources Department has developed and implemented 

standardized personnel forms applicable to "virtually all events and actions," including 

rein~bursable mileage, applications for employlent, new hire information, tuition 

reimbursement, corrective action, benefit changes. time-off requests. and alternate scheduling 

agreenlents. (Dec. 4; Annap. ER-3, 5 ,  6, 18, 22, 30, 36-39, -12). The use of a single employee 

handbook and standard. system-wide fornls ensures that employees throughout the OH1 system 

are treated in the same manner, regardless of the facility at which an employee regularly works. 



2. Omitted Determinations of Fact 

The Decision of the Regional Director is remarkable not so n~uch in that its conclusions 

are factually inaccurate (although some certainly are) but in its consistent failure to take notice of 

material facts established throughout the four days of hearing on the multi-site issue. 

Specifically, the Decision omits numerous crucial facts in the following areas: (1) human 

resources policies and procedures; (2) compensation and benefits; (3) the centralization of 

nursing administration; (4) the consolidation of services; (5) the centralization of corporate 

operations; (6) employee transfers; and (7) prior bargaining history. Moreover, despite the fact 

that a multi-facility bargaining unit of registered nurses at the Employer's acute care hospitals 

was rejected in 1994 for certain very specific reasons, the Decision of the Regional Director 

almost willfully refuses to note the obvious distinctions between then and now. 

CI. System- Wide Hrrman Resotrrces Policies and Procedrrres 

The Decision of the Regional Director omits substantial testimony as to the estent, 

impact. and significance of OHI's common Human Resources Policies and Procedures Manual, 

which uniformly governs the terms and conditions of employment for all of Of-11's non-union 

employees, including registered nurses. (Annap. Tr. 202). In his Decision, the Regional Director 

says only that OHI's corporate Human Resources Department "has promulgated uniform 

attendance, leave, and transfer policies and procedures." (Dec. 4). In fact, the manual contains 

numerous system-wide policies covering topics such as vacation requests, sick days, rest periods, 

breaks, rehire, hours of work and scheduling, reductions in force, dress code, professional society 

participation, worker's compensation, and safety. (Annap. Tr. 202). In contrast to the uniform, 

system-wide human resources policies in effect for all four hospitals, there are no "local" or site- 

specific human resources policies at any of these facilities. (Annap. Tr. 123). Each of the four 



acute care hospitals utilizes the same Human Resources Policies and Procedures Manual, and no 

individual at any of these hospitals has the authority to modify or deviate from these policies 

without the approval of the corporate Human Resources Depxtment. (Annap. Tr. 204). 

In addition to its material omissio~ls with respect to 0H17s Human Resources Policies and 

Procedures Manual, the Decision of the Regional Director is also deficient in its consideration of 

0H17s employee handbook. Aside from acknowledging that OH1 maintains a single employee 

handbook covering employees at all four acute c u e  hospitals (Dec. 4), the Decision ignores the 

significance of the handbook. 

For example, the Decision of the Regional Director recognizes that the employee 

handbook contains 0H17s problem resolution procedure, a five-step process culminating in 

impartial arbitration for issues involving suspension or termination. (Dec. 6). The Regional 

Director also correctly describes the problem resolution procedure, which is as follows: 

Steps 1 and 2 of the process involve informal meetings between the enlployee and her 
immediate supervisor and department head respectively. (Dec. 6). 

. At Step 3. the employee meets with a site human resources representative (a member of 
the corporate Human Resources Department who may be stationed at the employee's site 
or at another one of the acute care facilities). (Dec. 6). 

At Step 4, either Bastedo or Frysinger (both of whom are corporate Directors of 
Employee and Labor Relations) become involved in attempting to resolve the problem. 
(Dec. 6). 

However, in focusing on the ability of individual managers and department heads to 

resolve problems at Step 1 or Step 2 of the problem resolution procedure, the Regional Director 

misses the point: even in resolving problems ir~ormall', these individlrals are bo~rrzd by (and 

mrzy not cleviate from) OHI's system-wide policies and procedures. (Annap. Tr. 1 12- 15). 

The Decision of the Regional Director also misapprehends the role of individual 

supervisors in implementing the progressive discipline system set forth in CHI'S handbook. 



Although the Decision correctly recognizes (1) that all employees covered by OHI's handbook 

are subject to the same work rules and progressive discipline system; and (2) that all discipline is 

recorded on standardized corrective action forms and sent to the Human Resources Department 

(Dec. 5-6), the Decision ignores the critical fact that any major disciplinary action (including 

suspension or discharge) requires the approval of corporate human resources personnel. 

Moreover, tlie Decision of the Regional Director omits two very important facts: 

. In issuing verbal or written warnings, individual supervisors must apply the work rules as 
written and cannot modify these rules, reclassify the infraction, or impose a greater or 
lesser penalty. (Annap. Tr. 235). 

. In practice, individual supervisors rarely impose anv discipline without consulting with a 
member of the corporate Human Resources Department in order to ensure that the 
discipline to be imposed is consistent with the procedure set forth in the employee 
handbook. (Annap. Tr. 233). 

Thus, the Regional Director exaggerates the role of individual supervisors in imposing 

discipline, while ignoring the critical requirement of corporate hunian resources approval. 

h. Con~penscition and Benefits 

The Regional Director correctly recognizes that OI-11's corporate Human Resources 

Department - more specifically its Total Compensation Department - formulates and revises 

system-wide wage ranges for employees in every job classification across the OH1 system, 

including registered nurses. (Dec. 4). This uniform system encompasses minimum and 

maximum starting wages for each job description and allows for the consideration of years of 

experience in accordance with a centrally determined grid in determining an individual nurse's 

starting pay. (Dec. 8). These wage rates apply across the system, and individual managers may 

not vary from the organizational guidelines. (Dec. 8). 

What the Regional Director fails to recognize, however, is that these facts apply equally 

to udj~~strnents to the pay rates of registered nurses. The Total Compensation Department is 



responsible for examining relevant labor markets to determine whether adjustments to the 

existing pay structure are warranted. (Annap. Tr. 78-79). Moreover, the Total Compensation 

Department keeps tabs on the wage differentials between various job classifications; if the 

difference becomes too small or great, this group develops system-wide equity adjustments. 

(Annap. Tr. 80). Again, individual site personnel have no authority to adjust a nurse's salary, 

even if he or she feels that the market demands such action. (Annap. Tr. 81). 

In addition to its omissions regarding 0H17s system-wide wage structure, the Regional 

Director also omits substantial unrebutted testimony as to other ways in which OH1 has 

standardized the compensation provided to empIoyees. For exampIe: 

The Total Compensation Department has implemented a system-wide policy governing 
the payment of holiday pay. (Annap. Tr. 23 1). 

Overtime pay for registered nurses is calculated on the same "8/80" basis throughout the 
entire OH1 system. (Annap. Tr. 23 1). 

Alternate scheduling agreements, which provide registered nilrses the option of working 
non-traditional ten-or twelve-hour shills, are standard throughout the OH1 system and are 
used by nurses at all four acute care hospitals. (Annap. Tr. 230; Annap. ER-43). 
Moreover, individual managers have no authority to establish different alternate 
schedules. (Annap. Tr. 332). 

OH1 has implemented a system-wide policy governing the procedures applicable to 
nurses working in the "fles pool" and the "system flex pool."9 (Annap. EK- 13). The 
wage rates paid to flex or system-flex nurses are the same across the system and are 
determined based on an individual nurse's ability to work multiple shifts and to work in 
one or more nursing units. (Annap. ER- 13). 

As it does with respect to compensation, the Decision of the Regional Director correctly 

recognizes that OHI's Total Compensation Department designs and implements system-wide 

fringe bitnefit packages for employees (including registered nurses) across the OH1 system. (Dec. 

9 The difference between a fles nurse and a system flex nurse revolves around where an 
individual nurse spends most of her time. For example, a flex nurse at Heritage would work at Heritage 
on a flex (or on-call) basis, while a system-flex nurse would work at any of the four acute care hospitals 
on an as-needed basis. (Annap. Tr. 200). 



4). Again, however, the Decision omits substantial testimony as to the uniformity of the benefits 

received by OHI's registered nurses, including the following: 

Both full-time and part-time registered nurses at all four acute care hospitals receive the 
same health, dental and vision insurance, life insurance, short and long term disability, 
and retirement savings options. (Annap. ER-8, 12, 16, 17). 

None of the acute care hospitals has an on-site benefits administrator. (Annap. Tr. 131). 
Any questions or concerns about benefits must be directed to and addressed by members 
of the corporate Total Compensation Department. (Annap. Tr. 13 1). 

Finally, although the Decision of the Regional Director mentions OHI's central Payroll 

Department (Dec. 4), it ignores the highly-centralized nature of OHI's payroll process: 

All four acute care hospitals have the same payroll period and payday, and each 
employee's paycheck is calculated centrally at OHI's administrative headquarters. 
(Annap. Tr. 220). 

Paychecks are issued not by each acute care hospital but bv OH1 and are signed by both 
the President and Chief Financial Officer ofOH1. (Annap. Tr. 222). 

None of the four acute care hospitals has payroll capabilities. and there is no payroll 
representative at any of the facilities. (Annap. Tr. 225). If an employee at Heritage 
discovers a paycheck error, the Payroll Department would be contacted to investigate the 
issue and make any necessary correction. (Annap. Tr. 224). 

The Decision of the Regional Director also omits extensive evidence of the centralization 

of 0131's nursing operations, including the importance of both OHI's Acute Care Nursing 

Operations Council ("Nursing Operations Council") and OHI's use of "clinical pathways" in 

standardizing care across the system. 

.4lthoi:gh the Decision mentions the Nilrsing Operations Council in passing (giving i t  

credit for developing nursing job descriptions and centralized staffing guidelines, for example), 

the Decision fails to recognize the critical role this body plays in formulating both administrative 

and clinical policies. The Nursing Operations Council, which is chaired by OHI's Chief Nursing 



Officer, also includes the nursing site leaders for Heritage, Annapolis, Dearborn, and Seaway, as 

well as certain service line leaders, clinical managers, and nurse recruiters. (Annap. ER-45). The 

Nursing Operations Council is a true governing body that develops and implements a unified, 

thorough set of administrative policies and procedures, which apply to all OH1 registered nurses. 

(Annap. Tr. 389-93). These policies and procedures are collected in the Nursing Administrative 

Policy and Procedure Manual, copies of which are located at each of the four acute care 

hospitals. (Annap. Tr. 395; Annap. P-13). 

Through its various sub-committees, the Nursing Operations Council also establishes 

clinical policies and procedures applicable to nurses across the OH1 system. (Annap. Tr. 389-93, 

45 1-54). Each committee includes representatives from all four acute care hospitals and is 

responsible for developing system-wide clinical nursing policies and procedures. 

Even more amazingly, the Decision of the Regional Director does not even mention 

OHI's clinical pathways, which were designed and implemented between 1995 and 1997 to 

standardize the care for individuals with particular diagnoses across the OH1 system. (Annap. Tr. 

461). Multi-disciplinary teams were formed to develop clinical path~vays for different diagnoses, 

and each team cocsisted of clinicians from across the OH1 system, including staff nurses from the 

various acute care facilities. (Annap. Tr. 462; see Annap. ER-55 through Annap. ER-6 1). The 

clinical pathways now in place essentially provide road maps for the care of individuals with 

certain diagnoses, thus standardizing patient care across the OH1 system, a fact that the Regional 

Director ignores completely. (Annap. Tr. 462-69). 

d Consolidation of Services and Refirrai qf 
Patients Among Acute Care Facilities 

Although the Decision of the Regional Director correctly recog~izes that OHI's four 

acute care hospitals each provide different combinations of services, the Decision makes no 



mention of the concerted effort undertaken by OH1 to coordinate the services offered at its 

various facilities. In fact, the record is replete with testimony as to the ways in which OHI'has 

consolidated the provision of services and facilitated the transfer of patients between acute care 

hospitals for necessary services. 

In January 1999, OH1 ceased providing obstetrics services at Beyer Hospital." (Annap. 

Tr. 433). Then, in October 2000, the obstetrics unit at Seaway was closed. (Annap. Tr. 435-36). 

Thus, while as recently as 1999 there were four facilities providing these services, there are now 

only two acute care hospitals - Dearborn and Annapolis - with obstetrics departments. (Annap. 

Tr. 433-35). A patient who presents at either Heritage or Seaway in need of obstetrics services 

will be referred and/or transferred to either Dearborn or Annapolis. 

Similarly, in-patient mental health services recently have been consolidated at two of the 

four acute care hospitals (Dearborn and Heritage). (Annap. Tr. 488-90). Again, a patient who 

presents at either Annapolis or Seaway in need of in-patient mental health sentices will be 

referred and/or transferred to either Dearborn or Heritage for treatment. (Annap. Tr. 488-90). 

Prior to 1999, pediatrics services were provided at Dearborn. Heritage. and Annapolis; 

due to a consolidation within the OH1 system. these services are now provided only at Dearborn 

and Annapolis. (Annap. Tr. 492). Patients at Heritage or Seaway who need pediatric services 

are referred and/or transferred to Dearborn or Annapolis. 

The Decision fails to mention that, in addition to consolidating the services described 

above, OH1 has long provided numerous other services only at specific acute care facilities, 

rather than across the OH1 system. For example: 

1 0  Beyer Hospital, located in Ypsilanti, Michigan, was closed in April 2000 and, thus. is not 

included in the multi-facility u n i t  now proposed by OHI. 



Dearborn is the only acute care hospital providing treatment for cancer. (Annap. Tr. 651). 
Specifically, within 0H17s acute care system, radiation therapy, chemotherapy, and bone 
marrow transplants are performed only at Dearborn. (Annap. Tr. 652-58). 

Certain cardiac services, including cardiac surgery, electrophysiology, and interventional 
cardiology are performed only at Dearborn. (Annap. Tr. 658-66). 

Certain types of surgery are performed only at specific sites. For example, cardiac 
surgery, neurosurgery, pediatric surgery, and urogynecology surgery are performed only at 
Dearborn, while podiatric surgery is performed only at Annapolis. (Annap. Tr. 669-77). 
Moreover, cataract surgery is performed at Annapolis, Heritage, and Seaway but not at 
Dearborn. (Annap. Tr. 669-77). 

Heritage is the only acute care hospital with a Sleep Lab. (Annap. Tr. 678). 

Heritage also is the only acute care facility with a Pain Clinic, which provides services 
related to the diagnosis and treatment of chronic pain. (Annap. Tr. 682-84). 

Thus, while the Decision of the Regional Director reflects some understanding of the fact 

that certain services are provided only at certain facilities within the OH1 system, it omits 

extensive unrebutted testimony as to the consolidation of services and the transfer of patients 

~vithin the OH1 system, all of which is crucial to an assessment of 01-11's functional integration. 

e. Cenrralizarion oj'Corporare Operurions 

Despite extensive evidence of the steps taken by OH1 to centralize its corporate (as well , 

as medical and nursing) functions. the Decision of the Regional Director virtually ignores this 

indicia of functional integration. On this topic, the Decision of the Regional Director 

acknowledges only that (1) OH1 has a single board of directors, President, and Chief Operating 

Officer who are responsible for the administration of all four acute care hospitals; (2) OH1 

supports its hospitals with centrally handled materials management, laundry, patient billing, 

medical transcription, accounting, payroll, marketing. public relations, human resources, and risk 

management services; and (3) certain basic foodstuffs are prepared at Dearborn and then 

delivered to the other acute care hospitals. (Dec. 3-4). 



When compared to the vast amount of unrebutted evidence presented on this issue, the 

Decision of the Regional Director does not even scratch the surface of OHI's operational ' 

centralization. In addition to the Decision's observations on this issue, there is extensive record 

evidence as to the following: 

The receiving, distribution, and inventory of supplies are done on a system-wide basis. 
(Annap. Tr. 759). 

There is a central sterile supply and processing function, which is responsible for 
washing, sterilizing, and otherwise re-processing various surgical instruments for use at 
all four acute care facilities. (Annap. Tr. 759). 

. The ordering and purchasing of various products - from food to forms to medical and 
surgical instruments - is done on a system-wide basis. (Annap. Tr. 763-66). 

. OH1 has implemented a "One Look, One Touch, One Feel" program which is designed to 
standardize the appearance of the various OH1 facilities. (Annap. Tr. 778-81). To this 
end, OH1 has adopted uniform standards with regard to carpets, interior finishes, and 
furniture. (Annap. Tr. 778-8 1 ; ER-72; ER-73). 

. OH1 has instituted a Clinical Products Committee. made up of individuais across the 
system, who review products (primarily medical and 2urgical items) that are being 
considered for use in the various OH1 facilities. (Annap. Tr. 773-77). The Clinical 
Products Committee is made up of representatives of various departments and facilities 
across OHI, including nurse managers and staff nurses from all four acute care hospitals. 
(Annap. ER-70). The committee acts on a system-wide basis to develop specifications 
for products, contact potential vendors, establish clinical trials at various hospitals, 
review products using established criteria. and arrive at a consensus as to whether to 
purchase a product for use across the OH1 system. (Annap. Tr. 773-77). 

f Trunsfer of Employees 

In describing OHI's policy governing voluntary transfers of employees between acute 

care facilities, the Decision of the Regional Director omits several material facts. For example: 

. In order to initiate a voluntary transfer, an employee must complete and submit to OHI's 
Human Resources Department a standard Transfer Request Form, which is used system- 
wide." (Annap. ER-22). 

"On the Human Resources Change Form, which records internal job transfers, all four acute care 
hospitals are represented by one box, which is labeled "(OHI) Dearborn and Community Hospitals," 
indicating that a transfer between these hospitals is the equivalent of a transfer from department to 



Vacant registered nurse positions throughout the OH1 system are posted simultaneousljl at 
all four acute care hospitals. (Annap. Tr. 149-5 1 ; Annap. ER-19). 

Employees at the facility where the job opening exists are no: given priority over any 
other OH1 employee. (Annap. Tr. 152). 

A nurse who transfers from one site to another retains her accun~ulated sick and vacation 

I time. (Dec. 9). Moreover, a transferring nurse's seniority follows her to her new site for 
purposes of determining eligibility for service awards, vacation, sick time, and health 
benefits. (Annap. Tr. 1 52). 

As to permanent transfers of employees, the Decision correctly states that, during the 14% 

months preceding the hearing, 33 OH1 nurses permanently transferred into or out of Annapolis 

from or to one of the other acute care facilities (Dearborn, Seaway, Heritage, or Beyer). (Dec. 9). 

Moreover, during this same period of time, approximately 80 OH1 registered nurses were 

permanently transferred between and among Heritage, Beyer, Annapolis, Dearborn, and Seaway. 

(Dec. 9-10). 

With respect to temporary transfers of registered nurses, the Decision of the Regional 

Director correctly recognizes that, during the five month period immediately preceding the 

hearing, there were approsinlately 70 nurses who were temporarily transferred between and 

among OHI's four acute care hospitals. (Dec. 10). However, the Decision attempts to minimize 

the significance of this interchange by ignoring evidence that the nurses who were temporarily 

transferred worked thoiisands o fhows outside their home units during this five month period. 

(Annap. ER-25 j. 

Finally, the Decision of the Regional Director also fails to mention OHI's system flex 

pool, a group of around 30 registered nurses who work at the various acute care hospitals on ar. 

as-needed basis, further illustrating the way in which registered nurses at one acute care hospital 

interact with their peers at other facilities. (Annap. Tr. 185-89). 

department within any one of these hospitals. (Annap. ER-36). 



g. Prior Bargaining History 

Despite correctly recognizing that there is no history of collective bargaining among the 

registered nurses at OHI's four acute care hospitals (Dec. 2), the Decision omits certain material 

facts pertaining to OHI's prior bargaining history. In 1985, prior to the time that OH1 acquired 

and began operating the hospitals now at issue, a consent election was conducted involving 

registered nurses at Heritage, Annapolis, Beyer, Seaway, and Outer Drive Hospitals." This 

system-wide election, which clearly establishes that even as far back as 1985 OHI's acute care 

hospitals were considered part of a single system, was not mentioned in the Decision. 

The Decision also correctly points out that the service and maintenance employees at 

Annapolis, Heritage, and Seaway Hospitals are all represented by a single union and are all 

covered by a single collective bargaining agreement. (Dec. 2-3). This collective bargaining 

relationship dates back to 1967. (Dec. 2-3). 

h. Comparison to the Region 's 1994 Decision 

Despite the fact that, in formulating his questions and in considering the evidence, the 

hearing officer in Case No. 7-RC-2 1970 gave substantial consideration to the factors relied on by 

the Region in its 1994 Decision, the Decision is conspicuously silent on this issue. However, a 

brief con~parison of the facts relied on by the Region in 1994 with the facts as they esist now 

clearly demonstrates that much has changed since 1994. For example: 

"At that time, the hospitals were owned by the People's Comm~mity Hospital Authority, a public 
entity, and the election was conducted by the Michigan Employment Relations Commission, which 
applies similar un i t  determination criteria as the NLRB. See lonia C O L ~ V ,  1984 MERC Lab. Op. 497 
(1984). Outer Drive Hospital was closed subsequent to the election. 



Facts a t  T i m e  of 1994 Decision 

No single Board of Directors. (Annap. Tr. 25). 

Facts  Now 

Single Board of Directors oversees all four acute 
care hospitals. (Dec. 3). 

On-site human resources representatives focused 
almost exclusively on the site at which they were 
stationed. (Annap. Tr. 59). 

No common employee handbook. (Annap. Tr. 
86). 

When filling vacancies, preference given to 
employees at facility where the vacancy existed. 
(Ex. B at 7). 

On-site human resources representatives perform 
tasks at all four acute care hospitals. (Dec. 5). 

Common employee handbook covering all four 
acute care hospitals. (Dec. 4). 

Vacancies filled with most qualified candidate. 
Preference not given to candidates working at 
facility where vacancy exists. (Annap. Tr. 152). 

Hospitals maintained separate seniority lists, and 
there were no bumping rights between facilities. 
(Ex. B at 7). 

Different starting wage rates in place across the 
system for individuals in the same job 
classification. (Annap. Tr. 82). 

During a reduction-in-force, service line 
employees may bump less senior employees in 
the same service line, even if the less senior 
employee works at a different hospital. (Dec. 9). 

System-wide pay structure in place, and local site 
personnel may not deviate from the 
organizational wage rates. (Dec. 4). 

Overtime pay was calculated on an 8/80 basis for 
nurses at Heritage, while Dearborn's nurses were 
paid overtime for hours in excess of forty per 
week. (Annap. Tr. 23 1). 

Registered nurses at all four acute care hospitals 
are paid overtime on an 8/80 basis. (Annap. Tr. 
23 I ) .  

Non-registered-nurse recruitm.ent conducted on 1 All recruiting - registered nurses and otherwise - 

No central payroll department. (Annap. Tr. 225). 

site-by-site basis. (Annap. Tr. 65-66). - I conducted on system-wide basis. (Dec. 5 ) .  

There is a central Payroll Department, servicing 
the entire system. (Dec. 4). 

Critically, in the 1994 Decision, the Region noted that there was very little functional 

integration throughout the OH1 system and appeared to base its decision, in large part, on !he 

absence of such integration. Specifically, the Region said: 

While there is some limited integration of medical services between the OUHI 
hospitals, the fact remains that the ovenvhelming degree o f  the medical care 
provided by Heritage and by each of the other four OUHI hospitals is 
identical, but not confined to each respective hospital's premises. Only in rare 
instances are patients transferred between hospitals. 

* * *  
Patient care proceeds for the most part independently at each hospital and day-to- 
day personnel matters as they most directly affect the RNs are administered within 
the separate hospitals. 



(Ex. B at 6-7) (emphasis added). As described above, since the time of the 1994 Decision, 

tremendous changes have been made throughout the OH1 system in an effort to streamline'and 

standardize patient care across the four acute care hospitals. 

Also, the degree of employee interchange between the acute care facilities has increased 

significantly since 1994. As the Region pointed out in the 1994 Decision, very few transfers 

(temporary or permanent) were occurring between 0H17s acute care facilities at that time. (Ex. B 

at 4-5). Specifically, the Region found: 

The record indicates that since 1989 there have been 34 RNs from an RN staff,of 
about 900 who have permanently transferred from one OUHI hospital to another 
OUHI hospital. 

* * *  
The record further establishes that it is rare for RNs to be transferred temporarily 
from one hospital to another. In fact, this has only happened twice in the last three 
years and only on a voluntary basis during emergencies. 

(Ex. B). While between 1989 and 1994 there were only 34 registered nurses who were 

permanently transferred between acute care facilities, there were approsimatelv 80 such 

transfers between Januan, 2000 and March 2001. (Dec. 9-1 0). Similarly. between 1991 and 

1994, there were only two temporary transfers of employees between acute care hospitals, while 

there were approsimatelv 70 such transfers a five-month period spanning late 2000 and 

earlv 2001. (Dec. 10). Thus, the record clearly establishes that both temporary and permanent 

transfers of registered nurses between and among OHI's acute care hospitals are far more 

common now than they were in 1994. 

3. ltzcorrect Determitzntiotzs of Fnct 

In addition to the material factual omissions i t  contains, the Decision of the Regional 

Director makes incorrect factual determinations in three substantial areas: recruiting and hiring, 

the nursing reporting structure, and the impact of service lines on OHI's functional integration. 



a. Recruiting and Hiring 

The Decision correctly recognizes that 0H17s corporate office of steffing coordinates the 

recruiting of registered nurses across the er?tire OH1 system. (Dec. 5). The Decision also 

correctly states that all job openings are advertised on a system-wide basis. (Dec. 5). However, 

the Decision is less than accurate in describing OHI's application process. 

After acknowledging that all applicants for jobs within the OH1 system complete the 

same standard application form (Dec. 5), the Decision simply ignores the uniform manner in 

which these job applications are processed. Specifically, once a job application is received 

anywhere in the OH1 system (including at any of the four acute care hospitals), the application is 

forwarded to OHI's administrative headquarters, where it is entered into the People Soft system 

(OHI's system-wide human resources database). (Annap. Tr. 67) From there, each applicant is 

randomly assigned a People Soft ID number, which allows for central control over the status of 

the application. (Annap. Tr. 67). 

Second, the Decision of the Regional Director correctly recognizes that, after a nurse's 

application is entered into the People Soft system, a corporate nurse recruiter conducts the initial 

screening process, which involves making a preliminary inquiry into the candidate's minimum 

qualifications and requesting a background check. (Dec. 5). However, in contrast to the 

unrebutted testimony, the Decision of the Regional Director fails to conclude that if, during this 

initiai process, the nurse recruiter views the applicant as unsuitable for employment at OH1 for 

any reason, the applicant receives no further consideration. (Annap. Tr. 72-74). This is true 

regardless of whether a department head at a particular hospital may have been happy to hire the 

candidate. (Annap. Tr. 72-74). 



The Decision further minimizes the crucial role played by OHI's corporate nurse 

recruiters, saying that "the recruiter does not participate in the clinical manager's interview 

regarding specific job qualifications." (Dec. 5). In truth, the corporate nurse recruiter is 

responsible for evaluating the candidate's areas of interest to determine potential matches with 

openings across the system. (Annap. Tr. 71). If the recruiter believes that the applicant can f i l l  a 

need within the OH1 system, the recruiter interviews the applicant'with respect to all 

employment-related criteria, i.e., compatibility, motivation, etc. (Annap. Tr. 72-73). If the 

recruiter is not satisfied with the applicant after the initial interview, the applicant is disqualified 

and the process goes no further. (Annap. Tr. 72-73). 

It is only after this initial interview, if the recruiter is still satisfied that the applicant 

meets OHI's standards, that all data on the employment application is verified and arrangements 

are made for an interview with the nurse manager for the area in which the nurse recruiter 

believes the applicant may be able to fill an opening. (Dec. 5). The nurse manager interviews 

the candidate solely to assess the candidate's experience level and clinical competence. (Dec. 5). 

Contrary to the Regional Director's findings, the clinical manzger does not merely select 

the most qualified candidate and inform the nurse recruiter of the decision." (Dec. 5). In reality, 

after both the recruiter and the nurse manager interview the candidate, they meet to discuss the 

candidate. (Annap. Tr. 74). If the recruiter approves of the candidate, and the nurse manager 

verifies the candidate's clinical competency, the recruiter extends the candidate an offer of 

employment. If the nurse manager and the recruiter disagree as to the candidate's suitability, the 

decision is pushed up to each individual's supervisor. (Annap. Tr. 303). Clearly, an individual 

manager does not have the authority to unilaterally overrule a recruiter's hiring recommendation, 

and the record contains ample evidence of instances where an applicant was hired despite the fact 



that the interviewing nurse manager believed the candidate unsuitable for employment. (Annap. 

Tr. 340-48). Thus, throughout the entire recruiting, application, and hiring process, the nuke 

recruiters (who are corporate employees with system-wide responsibility) retain significant 

responsibility for making critical decisions. 

b. Use ofservice Lines to Standardize Care Across the OH/ System 

In the last few years, OH1 has created "service lines" in order to coordinate the delivery of 

patient care across the entire OH1 system. (Annap. Tr. 650). The term "service line" was defined 

succinctly by Mark Anthony, OHI's Administrator of Clinical Services, who referred to a service 

line as an "organizational structure that coordinates the delivery of clinical services across the 

system within a clinical specialty." (Annap. Tr. 650). 

The Regional Director's Decision reflects a lack of understanding of the service lines: 

Because there is some conflict among witnesses, and between testimony and 
exhibits, the record is less than crystalline regarding which specialties are "service 
lines." 

(Dec. 7 at footnote 8). In fact, the testimony was clear that there are numerous service lines 

across the OtII system, including cardiology, oncology, behavioral health, laboratory. emergency 

services, surgical services (including anesthesia, operative, and recovery  service^)^ and women's 

and children's services. (Annap. Tr. 65 1). Thus, with the advent of service lines, OH1 has taken 

a significant step toward the further integration of its four acute care hospitals. 

With respect to the reporting structure of registered nurses working within service lines. 

the Decision of the Regional Director simply mischaracterizes the record. Despite extensive 

testimony to the contrary, the Decision states: 

All registered nurses at the hospitals report directly to on-site nursing supervisors . 
. . . [Tlhe development of "service lines" has not erased the primacy of first-line 
supervision nor diminished the authority of the nursing site leader. 



(Dec. 7). In reality, registered nurses working in service lines at Heritage do not report to the 

nursing site leader, as would a non-service-line nurse. (Annap. Tr. 663). Rather, registered 

nurses in service lines report up to a service line leader, who is responsible for all nurses working 

in that service line across the OH1 system. Thus, the substantial number of registered nurses at 

Heritage who work in service lines report up through a corporate chain of command and are not 

supervised by Brenda Theisen, Heritage's Nursing Site Leader. 

B. A Substantial Question of Law and Policy is Raised Because 
of the Departure from Officially Reported Board Precedent 

Section 9(a) of the National Labor Relations Act ("Act") provides that, to gain status as 

an exclusive representative for purposes of collective bargaining, a labor organization must be 

"designed or selected . . . by the majority of the employees in a unit appropriate for such 

purposes . . . ." 29 U.S.C. 5 159 (emphasis added). 

As the Regional Director correctly recognized. when considering the appropriateness of a 

unit confined to one facility of an en~ployer engaged in multi-facility operations, the NLRB relies 

upon the "single-facility (Dec. 15). That presumption, however, may be 

rebutted by demonstrating "functional integration so substantial as to negate the separate identity 

of the single-facility unit." Heritage Park Health Care Center, 324 NLRB 447 (1997). Under 

Board law, where such integration occurs, "the multi-facility unit is the appropriate unit even 

though another unit, if requested, might also be appropriate." Dixie Belle Mills. Inc., 139 NLRB 

No. 61 (1962); see also Samaritan Health Services, Inc., 238 NLRB 629 (1978). 

'3Although both Board members and courts have expressed concern that the application of the 
single-facility presumption in the health care industry will result in unwarranted unit fragmentation, the 
Board has declined to except the health care industry from the single-facility presumption. See Manor 
Health Care Corp., 285 NLRB 224 ( 1  987). 



In determining whether the single-facility presumption has been rebutted in a given case, 

the Board examines the following so-called "traditional factors": 

(1) central control over daily operations and labor relations, including the extent of 
local autonomy over these functions ("administrative centralization"); 

(2) hnctional integration of the employer, including the similarity of employee skills, 
functions, and working conditions ('Yhctional integration"); 

(3) degree of employee interchange; 

(4) geographic proximity; and 

(5) prior bargaining history 

See, e.~., Heritage Park Health Care Center, 324 NLRB 447 (1 997); D & L Transportation. Inc., - 

324 NLRB 160 (1997); West Jersev Health Svstem, 293 NLRB 749 (1989). In general, in order 

to rebut the single-facility presumption, both administrative centralization and functional 

integration must be demonstrated. See O'Brien Memorial. Inc., 308 NLRB No. 79 (1992). 

2. Relevntrt Bonrd Ln w 

In West Jersev Health Svstem, 293 NLRB 749 (1989), the Board held that a multi-facility 

bargaining unit was proper where the employer operated four facilities ~vithin a twenty-mile 

radius. In its decision, the Board considered the following as evidence of administrative 

centralization and functional integration sufficient to rebut the single-facility presumption: 

. The hospitals' policies, procedures, and personnel decisions were made at one location; 

Job classifications, wages, and benefits were the same across the system; 

1 Job vacancies were posted on a system-wide basis, no preference was given to employees 
within the division where the opening existed, and employees were transferred or 
promoted to jobs in other divisions without loss of seniority; 

The facilities used a common job application form, and applicants were cross-referenced 
between divisions two or three times per week; 

. Equipment and employees rotated between facilities; and 



. A number of  operational functions were conducted on a system-wide basis, including 
transportation, purchasing, warehousing, linen supply, and payroll. 

The facts that were sufficient to establish the appropriateness of  a multi-facility unit in 

West Jersev Health Svstem are also present in the instant case. The geographic proximity of  

OHI's four acute care hospitals is nearly identical to that of  the facilities in West Jersey Health 

Svstem, and OH1 has demonstrated an even greater degree of administrative centralization than 

that set forth above. Moreover, in West Jersev Health System, the Board found a multi-facility 

unit appropriate even though local division administrators and managers were responsible for 

hiring, firing, evaluating, scheduling, administering discipline, and settling grievances. In the 

case at hand, OHI's centrally-located administrators are charged with these responsibilities, 

which makes a multi-facility unit even more appropriate in this case. 

Similarly, in PresbvteriadSt. Luke's Medical Center. 289 NLRB No. 30 (1988), the 

Board held that the employer's three health care facilities constituted a single appropriate 

bargaining unit because of  proximity and shared administrative practices. personnel, and labor 

relations. Job openings were posted system-wide. employee seniorit), accrued system-wide, and 

nurses were temporarily transferred among the three hospitals on an as-needed basis. 

Furthermore, there was a consolidation of  medical services, as evidenced by the fact that patients 

were often transferred from one facility to another to take advantage of  specialized care offered at 

a specific hospital. OH1 has demonstrated the existence of  each of  these facts, which the Board 

found sufficient to establish the appropriateness of a multi-facility bargaining unit in 

PresbvteriadSt. Luke's Medical Center. 

In Montefiore Hosuital and Medical Center, 261 NLRB 569 (1982), the Board found that 

a multi-facility bargaining unit of  staff physicians was appropriate. In that case, the employer 



provided health care services at two clinical campuses, referred to as West Campus and East 

Campus, each of which contained a number of hospitals. The employer's administrative 
.' 

structure was highly centralized: although each facility had a separate budget, ultimate control of 

financial and administrative matters pertaining to all employees rested with the corporate 

directors. As in the instant case, the corporate director for human resources was responsible for 

setting and administering personnel and labor relations policies, including those relating to wage 

guidelines, wage increases, job titles, grievance handling, and employee benefits. Additionally, 

there was a "moderate amount of temporary interchange . . . among doctors in the unified 

departments." Id. at 574. These factors, which were sufficient to uphold a multi-facility 

bargaining unit in Montefiore Hospital, are present to an even greater degree in the instant case. 

In Mercv Hospitals of Sacramento. Inc., 2 17 NLRB 765 (1 975). the Board found 

"considerable" functional and operational integration among the hospitals at issue. Thc four 

hospitals made up a single corporation with a single governing board controlling the facilities' 

overall operations. Although employees at all of the facilities were subjcct to uniforni personnel 

and labor relation policies, filled out identical job applications and personnel forms, and shared 

common job classifications, wage scales, and benefit programs. each facility was separately 

administered and maintained a separate personnel department. Job vacancies were posted in all 

of the facilities and preference was given to current employees, who were permitted to transfer or 

be promoted to positions in any facility without losing seniority. 

Like OHI's acute care facilities, the Mercv Hospitals of Sacramento shared common 

internal services such as laundry, receiving, purchasing, data processing, billing and accounting. 

The hospitals regularly interchanged supplies, equipment, and support personnel in connection 

with the operation of surgical and therapy services. Based upon the above facts, the Board found 



that a multi-facility bargaining unit was appropriate.l"ere, where OH1 has demonstrated the 

esistence of the same factors that justified a multi-facility bargaining unit in Mercv Hospitals of 

Sacramento, together with additional factors weighing in favor of such a conclusion, the 

Regional Director's Decision was erroneous in finding othenvise. 

Finally, in Bav Medical Center. Inc., 21 8 NLRB 620 (1975), the Board likewise found 

appropriate a multi-site unit of two hospitals. In so doing, the Board noted the following indicia 

of functional integration: 

Common overall supervision; 

. Con~mon wages, benefits, duties, and job classifications; 

Open bidding by employees at both hospitals for jobs at either hospital; and 

. Substantial employee transfers and integration between facilities, including the merger of 
several departments into single ones. 

Again. OH1 has demonstrated extensive administrative centralization - including the 

existence of each of the factors present in Bav Medical Center - which has previously been held 

sufficient to justify a multi-facility bargaining unit. 

This review of relevant Board law makes clear what criteria are of signiticance in making 

a deternlination as to the appropriateness of a proposed multi-facility bargaining unit. Given that 

the record contains substantial evidence of OHI's administrative centralization and functional 

integration. especially in conlparison to the ways in which the Region found OH1 lacking at the 

time of the 1994 Decision, its is clear that a multi-facility bargaining unit comprised of non- 

"The NLRB's decision in Mercv Hospitals of Sacramento was reversed by the Ninth Circuit 
Court of Appeals, 589 F.2d 968 (9'h Cir. 1978). However, the Ninth Circuit did not question the Board's 
determination that, under the facts of the case, a multi-facility bargaining un i t  would be appropriate, but 
instead focused on the validity of stipulatiorls regarding bargaining units. 



supervisory registered nurses at Heritage, Dearborn, Annapolis, and Seaway is the only 

appropriate bargaining unit. 

CONCLUSION 

On the basis of the foregoing discussion, argument, and authority, OH1 respectfully 

submits (1) that the Employer's charge nurses are supervisors under the Act, and (2) that an 

election should have been directed in the multi-site unit advanced by the Employer. 

Consequently, it is respectfully requested that the Board grant this Request for Review and 

reverse the Region's Decision and Direction of Election. 

Respectfully submitted, 
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DECISION AND DIRECTION OF ELECTlON 

Upon a petition duly filed under Section 9(c)  of the National Labor 
Relations Act, as amended, hereinafter referred to as the Act, a hearing was held 
before a hearing officer of the National Labor Relations Board, hereinafter referred 
to as the Board. 

Pursuant to the pro\~isions of Section 3(b) of the Act, the Board has delegated 
its authority in this proceeding to the undersigned. 

Upon the entire record' in this proceeding, the undersigned finds: 

1 .  The hearing officer's rulinos made at the hearing are free from 
"3 prejudicial error and are hereby affirmed. 

' The name of the Employer appears as anwnded at the hearing. 

' Thc parties submitted briefs, which were cartfully considered. 



2. The Employer is engaged in commerce within the meaning of the Act 
and it will effectuate the purposes of the Act to assert jurisdiction herein. 

3. The labor organization involved claims to represent certain employees 
of the Employer. 

4. A question affecting commerce exists concerning the representation 
of certain employees of the Employer within the meaning of Section 9(c)(l) and 
Section 2(6) and (7) of the Act. 

The Employer, Oakwood Healthcare, Inc. (OHI) owns and operates a large 
network of hospitals and related health care ente rises. Its Oakwood Healthcare 7' System (OHS) operates four acute-care hospitals ; neighborhood and occupational 
health care centers; specialty care centers for mammography, cardiac rehabilitation, 
sports medicine, and adolescent health; numerous foundations; and various ancillary 
services such as laboratories and pharmacies. The Petitioner seeks to represent a 
unit of approximately 220 registered nurses (RNs) employed at a single acute-care 
hospital, Heritage. 

There is no history of collective bargaining among the acute-care hospital 
nurses at issue. However, in 1994 the Region, in Case 7-RC-20261 filed by the 
Michigan Nurses Association, conducted a single-facility representation election, 
and in 1995 a rerun election, among nurses at Heritage. The Michigan Nurses 
Association lost that election and a certification of results of election issues. For 
many years, OHMC's service and maintenance employees have been represented in 
a single unit by the American Federation of State, County, and Municipal 
Employees, AFL-CIO, and OHMC's licensed practical nurses have been 
represented in a single unit by the Licensed Practical Nurses League. Since 1967, 
the senlice and maintenance employees of Annapolis, Heritage, and Seaway have 

' The hearing was closed pending the receipt of Eniployer Exhibit 17, a comparison of hours worked by each 
employee overall and as a charge nurse. This document was received on January 15,2003. Pc'titioner 
subsequently asserted by letter that the docunient is incomplete, as certain individuals are not included on the 
list. The Employer responded to Petitioner's letter asserting that certain of the employees listed by Petitioner 
were omitted as they are confidential employees, and for other reasons. The Employer's Eshibit 17 is not 
being accepted as a complete list of all employees, nor is the issue of whether certairi employees are 
confidential being decided at this time, as no evidence was presented as to this issue at the hearing. Any 
disputes over the eligibility of  certain employees can be handled by the challenge procedure at election. 
Eshibit I? is admitted to the extent i t  shows on average the frequency that staff nurses niay work as charge 
nurses. Petitioner asscrted by letter that assuming Eshibit 17 is used only for this purpose, i t  has no 
objection. The document is received, and the record is closed. 

' The hospitals include Oakwood Heritage Hospital (Heritage); Oakwood Hospital and Medical Center 
(OHMC); Oakwood Annapolis Hospital (Annapolis); and Oakwood Seaway Hospital (Seaway). 



been represented by Local 79, Service Employees International Union, AFL-CIO 
(hereinafter Local 79) in a multi-facility unit. 

In 1999, Local 79 filed a petition in Case 7-RC-21970 to represent RNs at 
Annapolis. A hearing was held over the issue of whether a single facility unit was 
appropriate, or whether the only appropriate unit would be a system-wide unit of all 
registered nurses at Annapolis, Heritage, OHMC, and Seaway. A decision issued 
on May 9, 2001, wherein the undersigned found that a single facility unit, consisting 
only of RNs at Annapolis, was appropriate. The Employer filed a request for' 
review, but Local 79 withdrew its petition before any decision by the Board. In the 
current case, the hearing officer took administrative notice of the entire record in the 
previous cases. 

The Employer raises two issues in this matter. First, the Employer contends, 
as it did in Case 7-RC-21970 with respect to Annapolis, that a single-facility unit at 
Heritage-is inappropriate, and that the only appropriate unit is a system-wide unit of 
all RNs at Heritage, Annapolis, OI-IMC, and Seaway. The parties stipulated that 
there are no material differences between Heritage and Annapolis as to the evidence 
regarding the appropriateness of a multi-site unit, and incorporated the record from 
the prior proceeding in 7-RC-2 1970 and 7-RC-20261 as the basis for determination 
in the instant matter. 

Second. the Employer contends that the proposed bargaining unit  is 
inappropriate because the RNs (referred to as staff nurses) sought by the Petitioner 
are supervisors within the meaning of the Act. The Employer submits that the 
primary indicia that the RNs are supervisors is their responsibility when serving as 
charge nurses to assign and direct other nurses, and adjust grievances. 

OHI's president and chief executive officer is Gerald D. Fitzgerald. Directly 
under him is Joseph Diederich, the chief operating officer, who has overall 
responsibility for health care delivery at the four acute-care hospitals as well as 
numerous ambulatory, long-term care, and care management faciliiies and 
foundations. Due to the complicated series of transactions by which OH1 acquired 
Annapolis, Heritage, and Seaway, those three acute-care hospitals are still 
non~inally owned by a separate subsidiary corporation, Oakwood United Hospitals, 
Inc. However, OH1 manages those hospitals, leases their real property and physical 
assets, and employs their staffs. In contrast to the situation prevailing at the time of 
the 1994 Heritage decision and election, Oakwood United Hospitals, Inc. no longer 
maintains a separate board or management structure. 

Of the four acute-care hospitals, OHMC, by far the largest facility, offers the 
widest range of services, including, but not limited to, in-patient mental health, 
obstetrics, specialized cardiac care, neurosurgery, neonatal intensive care, cancer 



center, and pediatrics. Neither Annapolis nor Heritage offers obstetrics, and 
Heritage does not offer pediatric services. Heritage, alone among the four hospitals, 
has a pain clinic, sleep lab, and in-patient rehabilitation unit. Although each 
hospital operates its own laboratory to perform emergency tests requiring a result in 
t\vo hours or less, all routine lab tests are performed at OHMC. OH1 supports its 
hospitals and network health care facilities with centrally handled materials 
management, laundry, patient billing, medical transcription, accounting, payroll, 
marketing, public relations, hunian resources, and risk management services. Each 
of the acute-care hospitals runs its own kitchen, but certain basic foodstuffs such as 
gravies and soups are prepared at OHMC and then distributed. All OH1 job 
u 

candidates and employees are tracked in a system-wide computer database called 
Peoplesoft. 

Heritage Hospital is an acute care hospital with 257 licensed beds. Heritage 
has medical surgical areas, Intensive Care and Intermediate Care, ER and OR 
services; rehab services, and psychiatric/behavioral health services. These services 
are divided into the following units within the hospital: Medical/Surgical West 
(MSW), Medical/Surgical East (MSE), Behavioral Health (BH), Post Anesthesia 
Care UnitRecovery (PACU); Rehab, Intermediate Care Unit (IMU), Intensive Care 
Unit (ICU), Emergency Department (ER)? and Operating Rooni/Anesthesia 
Department (OR). The pain clinic at Heritage is an outpatient clinic for patients who 
are being treated for chronic pain. 

The corporate Human Resources Department is headed by Executive Vice 
President John Furnian. who reports directly to PresidentICEO Fitzgerald. Under 
Furman are Corporate Director of Eniployee and Labor Relations Ed Frysinger and 
Corporate Dircctor of Compensation and Benefits Dan Sniorynski. Director of 
Eniployee and Labor Relations Verria Bastedo as well as the currently i~nfilled 
directors of staffing and hunian resources report to Frysinger, while a benefits 
manager, compensation manager. and pension analyst report to Smorynski. The 
corporate Human Resources Department has developed and issued standardized 
personnel fortiis for virtually all events and actions. It has proniulgated uniform 
attendance, leave. and transfer policies and procedures. With the approval of senior 
managenlent councils, i t  has formillated, and when necessary it revises, system- 
\\.ids fringe bcnefit packages and Ivage ranges for every job classification. Local 
managers must ~ l s e  the prescribed f o r m  and niay not depart from the established 
policies, procedures, benefits. and \\.ages. A common employee handbook 
suni11iarizing tliese employnient niatters applies to workers at the four hospitals as 
\\ell as other 011s facilities and 01-11's home care division. 

Director of  Employee and Labor Relations Bastedo is OHl's labor contract 
negotiator. She also supervises human resource personnel at individual sites. 
Stationed at Annapolis are tu.0 hutiian rcsource clerical eniployecs, one 



employment recruiter, and one human resource manager; at Heritage, two human 
resource clericals, a part-time employment recruiter, and a part-time human .. 

resource manager; at Seaway, two part-time human resource clericals, a part-time 
employment recruiter (shared with Heritage), and a part-time human resource 
manager (shared with Heritage); and at OHMC, three human resource clericals, five 
or six employment recruiters, and one human resource director. Bastedo assigns 
human resource professionals to perform tasks at facilities different from their home 
base when the need arises. On-site human resource staff members answer 
questions, direct inquiries, and implement but may not modify corporate 
employment policies and practices. Except for OHMC, which stores employee 
personnel files at a corporate office known as Village Plaza, the hospitals maintain 
their respective personnel files. 

The corporate office of staffing coordinates the recruitment of nurses on a 
system-wide basis. OHS advertises all job openings throughout its system on 
OHI's web site and in various print and electronic media. I t  sends recruiters to job 
fairs. Nurse recruiters concentrate on assigned geographical areas, but will direct 
interested applicants to job openings at any site. After completing a standard 
application form, a job candidate receives an initial screening by a nurse recruiter. 
This involves a preliminary inquiry into minimum qualifications and a background 
criminal check. The recruiter sends all candidates who pass this rnininlum 
threshold to be interviewed by the clinical nlanager -- the on-site, first-line 
supervisory nursc -- into \vliose unit the candidates seek entry. The interview 
conducted by the clinical nlanager explore the applicants' experience levels and 
clinical competence. An Employer witness testified that the final hiring choice is 
normally the product o f  consensus between the recruiter and clinical manager. As 
far as the record reveals, however, the recruiter does not participate in the clinical 
manager's interview regarding specific job qualifications. An Employer exhibit 
culled from one of many written procedures approved by a multi-site body called 
the Acute Care Nursing Operations Council states that the clinical manager selects 
the most qualified candidate and informs the nurse recruiter of the decision. 

All employees covered by the handbook described above are subject to the 
same progressive disciplinary system. For minor infractions, the progression is 
counseling, a first and second written warning, a three- or five-day suspension, and 
finally termination. Major infractions may meet with more severe punishment. The 
nurse's on-site immediate supervisor undertakes the counseling and initiates the 
warnings. According to the handbook, suspension decisions originate with local 
nursing management, but must be reviewed by human resource personnel on site in 
order to assure consistent and equitable treatment. Terminations require the 
approval of a corporate vice president. The record docs not reveal whether, or how 
often, corporate human resource officials countermand nursing managers' 



suspension and discharge recommendations. All discipline is recorded on standard 
corrective action report forms and filed with the Human Resources Department. : 

The same employee handbook outlines a problem resolution mechanism for 
use at the hospitals and elsewhere. Steps one and two of the procedure are meetings 
between the aggrieved nurse and on-site nursing supervision. Step three involves a 
human resource representative who may be either based at the aggrieved nurse's 
hospital or imported from another site. Directors of Employee and Labor Relations 
Bastedo or Frysinger address grievances at step four. If the dispute arises out of a 
suspension or termination, impartial arbitration is available as a fifth and final 
internal step. 

The chief administrative officer at Heritage is Rick Hillbom, who reports to 
Diedrich, the chief operating officer of OHI. Brenda Theisen, nursing site leader 
and director of patient care services at Heritage, reports to Hillbom regarding daily 
operations at Heritage. Theisen also reports to Barb Medvec, the chief nursing 
officer of OHS. The nursing site managers at Seaway, OHMC, and Annapolis also 
report to ~ e d v e c . ~  Medvec and Diedrich do not work on site at the Heritage 
facility. As the nursing site leader at Heritage, Theisen is responsible for anything 
having to do \vith nursing care that is delivered by the'hospital, although she does 
not directly supervise nurses on a day-to-day basis. 

Reporting to Theisen at Heritage are clinical supemisors (also known as 
nurse supervisors or house supervisors) and clinical managers (also known as nurse 

6 managers). Clinical supervisors generally work on off shifts, such as afternoon 
shifts, midnights, holidays, and weekends. When they work they cover the entire 
hospital, nursing as \veil as every department within the hospital. Only one clinical 
supervisor works on a particular shift at a given time. The clinical supervisors do 
not spend too much time -in a particular unit because they are overseeing the entire 
hospital. They spend considerable time in the ER, because they have to attend to 
any code (code blue, respiratory or cardiac arrest of a patient) that occurs. They 
also look at staffing for the nest shift, call agencies or additional staff if needed, and 
document call-offs if someone is calling in sick. They also address any problems 
that may arise during their shift (i.e., fire alarm going off, flood.) When on duty, 
the clinical supervisor is the highest ranking administrative officer in the facility. 

The  parties stipulated at the hearing that Hillborn, Thcisen, Medvec, and Deidrich arc all statutory 
supervisors \vitllin the meaning o f  the Act based on their authority to discipline and independently direct 
employees. 

6 The parties stipulated, and I find, that clinical supervisors and clinical managers are supervisors as defined 
in Section 2(1 I )  o f  [he Act based on their authoriry ro discipline and indepcndcritly direct employees. 



Clinical managers are responsible for several units in distinct geographical 
areas within the hospital. Clinical managers are all RNs. They normally work the 
day shift, and they oversee the units that they are responsible for as far as 
developing a unit budget, finalizing schedules, and drafting schedules that have 
been submitted by the nursing staff. They work on development of policy for their 
units, and attend meetings, corporate as well as site meetings and department 
meetings. They are not regularly engaged in actual clinical workhursing functions. 
They each have an office located within one of their units. They are on call 24 
hours a day, and address the day-to-day issues and problems that arise within'their 
units, assuming such problems cannot be addressed at a lower level. Clinical 
supervisors and clinical managers are salaried positions. 

There are eight assistant clinical managers (also referred to as assistant nurse 
managers or ACMs) who report to the nurse managers.' The ACMs are part of the 
management team and as such attend meetings, assist with schedules, and cover the 
clinical manager's responsibilities when the clinical manager is not in the building 
doing administrative functions. Not every unit has an ACM. The clinical managers 
direct the duties of the ACM. They work various shifts, determined by the clinical 
manager with whom they work. The position was created to enable the clinical 
manager to cover multiple units. The ACMs also handle day-to-day issues and 
problems if needed. 

All registered nurses at the hospitals report directly to on-site nursing 
supervisors. With the recent advent of "service line" reporting configurations, 
hou.ever, the upper reach of supervisory hierarchy for nurses in certain specialties 
includes individuals who oversee that nursing specialty at more than one site. 
Nonetheless, the development of "service lines" has not erased the primacy of first- 
line supervision nor diminished the authority of the nursing site leader. A 
communication chain of command is contained in several written directives issued 
by the corporate Human Resources Department and apprcved by the Acute Care 
Nursing Operations Council. These policies specib that a nurse or charge nurse 
encountering any sort of patient, operational, or ethical problem is expected to 
notify a clinical manager or clinical nurse supervisor. The latter contacts the 
nursing site leader, who consults with the site administrator? service line leader, or 
risk manager as deemed nece~sary .~  

7 Thc parties stipulated, and I find, that ACMs are supervisors as defined in Section 2(1 I) of the Act based on 
their authority to discipline and independently direct other employees. 

8 Because there is some conflict among witnesses, and between testimony and exhibits, the record is less than 
crystalline regarding which specialties are "service lines." I t  is clear that out of a nursing staff at Annapolis 
of 232, 65 to 70 nurscs are in "service lines." 



Staffing and scheduling guidelines emanate from the corporate Human 
Resources Department. These precepts are further refined by the Acute Care : 

Nursing Operations Council. The work schedule for nurses on each nursing unit 
must be posted for four weeks. The corporation has adopted what is considered a 
standard work day, and also offers nurses the option of working alternative 
schedules. Within these parameters, specific choices of unit shifts (days, evenings, 
midnights, or rotation) and hour patterns (4-hour, 8-hour, 10-hour, or 12-hour) are 
established by the unit's clinical manager. Requests for shift changes must be made 
in writing and submitted to the clinical manager. Employees may adjust their 
schedules by trading with colleagues, but all trades must be requested of and 
approved in advance by the clinical manager. The amounts of allotted vacation 
time, sick leave, and personal time are centrally prescribed, but specific requests for 
vacation time and other leave are submitted to and acted upon by the nurse's 
immediate site s u p e ~ i s o r .  In particular, the clinical manager sets the limit on the 
number of simultaneous vacations that she will allow. 

OHS enforces an across-the-board policy forbidding mandatory overtime, 
but overtime will be scheduled and offered in emergencies. The clinical manager or 
clinical nurse supervisor determines whether an emergency exists, and all overtime 
must be approved in advance by those individuals. The corporation has a uniform 
attendance program that correlates discipline with the number of unexcused 
absences. The clinical manager has discretion to characterize an "emergency" 
absence as excused and an undocumented absence as unescused. 

Staffing guidelines are centrally determined, and are based on prescribed 
criteria such as patient census and acuity. The clinical nurse supervisor is 
responsible for assuring that adequate staff is available and for initiating the use of 
overtime, system or in-house flex pool nurses, or outside agency nurses to cover 
staffing shortages. Each hospital's nursing site leader maintains 24-hour 
accountability and availability to assure that appropriate staffing levels are 
continuous. 

An inter-site nursing leadership council has devised detailed job descriptions 
for each nursing position. As noted above, each job has a set Ivage range from 
which site managers may not vary. A newly hired or transferred nurse is assigned a 
\vage rate within the range based upon her level of experience, in accordance with a 
centrally determined grid. Mow years of experience for this purpose are counted or 
weighted is not disclosed in the record. The wage ranges for each job classification 
are uniform across the four acute-care hospitals. 

All employees subject to the handbook receive periodic performance 
appraisals, prepared by immediate site supervisors on centrally prescribed fomls. 
The supenisor assigns a numerical rating in specific areas, and the individual 



ratings are converted, in accordance with a predetermined formula, into an overall 
score. As stated in the handbook, all employees with a final score of 100 or more 
are entitled to whatever across-the-board pay increase that the Employer chooses to 
implement. Any applicable pay increase will be the same for all eligible 
employees, regardless of the exact appraisal score. 

The handbook states that OHS encourages inter-corporate voluntary job 
transfers as a way for employees to seek personal advancement. All employees 
with six months seniority in their present position, who have been free of 

- 

disciplinary suspensions within the last two years, are eligible for a voluntary 
transfer. A nursing site leader may grant an exception to the six-month 
requirement. A nurse initiates a voluntary transfer by completing a transfer request 
form and submitting it to the Human Resources Department. The clinical manager 
of the unit being requested receives a copy of such request. As a position becomes 
available, the clinical manager interviews all applicants who meet the foregoing 
minimal requirements. Prior to making her decision, the clinical manager of the 
receiving unit ~vill request background information from the transferring clinical 
manager. The receiving clinical manager makes the final selection, utilizing 
defined clinical criteria. A nurse who transfers to a new site may carry her 
accumulated sick and vacation time, but not i~nused holidays or personal days. Her 
length of service will follow her to the new site for the purpose of determining 
eligibility for service a~vards, vacation, sick time, and health benefits. 

Nurses nornlally may not use their corporate seniority to "bump" into the 
position of a less senior nurse at a different site. Such bumping is theoretically 
permitted only in the case of a reduction of force ni7d if the two nurses are in the 
same service line. Whether these twin conditions have ever been met so as to 
trigger an occasion of bumping was not disclosed in the r e ~ o r d . ~  

During the 14.5 month period preceding the hearing in Case 7-RC-21970, 9 
nurses permanently transferred from Annapolis to another OHS acute-care hospital, 
and 24 nurses permanently transferred to Annapolis. In relation to the 232-nurse 
complement at Annapolis, this is a transfer rate of 14%. Of the 24 in-coming 
transfers, 14 were occasioned by the closing of Beyer Hospital, an acute-care 
facil i t  formerly part of Oakwood United Hospital, Inc. The record does not reveal 
the reason for the other Annapolis transfers, or whether they were voluntary or 

9 The Employer's closure of the Annapolis-Westland behavioral health facility in 1997 affected 20 nurses. 
According to Verna Bastedo, their unionized status meant that OHS' bunlping procedures did not apply. 
Nonetheless, I3  of the 20 nurscs \verc offered jobs in OHS'  acute-care hospitals. Obstetric units in Seaway 
arid Bcyer, a now defunct facility, also closed in recent years. There is testimony that affected nurses were 
absorbed into the corporate systcni arid retained their seniority, but no indication that they displaced other 
nurses via bumping. 



involuntary. If the Beyer closing did not occur during the selected time span, 
Annapolis' transfer rate would be 8%. During the same period, 24 nurses made .. 

permanent transfers among OHMC, Seaway, and Heritage. In addition, OHMC, 
Seaway, and Heritage also absorbed 23 nurses due to OHIys closing of Beyer 
Hospital. Excluding the Beyer transfers as non-recurring events yieldsa transfer 
rate among OHMC, Seaway, and Heritage of less than 1.5%. 

During the 5-month period ending shortly before the hearing in Case 7-RC- 
2 1970, there were 7 temporary transfers of nurses from other OHS hospitals into 
Annapolis, and 63 temporary transfers of Annapolis nurses to other hospitals. The 
intervals of time spent working at the outside site varied; most exceeded eight 
hours. The preponderance of such temporary transfers was due to the assignment of 
flex pool staff, nurses who receive premium pay in exchange for working flexible 
schedules. The reasons for these temporary transfers were not explored at the 
hearing. 

Other than the contact occasioned by the transfers described above, nurses 
from one site may encounter nurses from another during the corporate stage of new 
employee orientation. This program, which follows a uniform syllabus, takes place 
at a central corporate office and is attended by all newly hired nurses. Nurses also 
receive site-specific orientation upon being hired or transferred. 

At Heritage, there is some variability with the staff nurse position depending 
on the department, but in general, there is one written job description that generally 
applies to RNs working throughout the hospital. The description states that RNs are 
responsible for providing direct care to patients utilizing the nursing process under 
general direction, guiding and supervising nursing personnel, collaborating with 
other health care professionals, and coordinating ancillary staff. 

The clinical manager reviews the job description with the nurses when they 
have their annual performance appraisals. Among other things, the RNs are 
evaluated in their performance appraisals on their ability to act as a resource person 
for trouble-shooting, contributing to the professional growth of peers, colleag~~es, 
and others; precepting and mentoring; and ability to perform as a charge RN. 

The type of work performed is basically what is dictated by their profession, 
based on the education and experience of an RN. They follow doctors orders, 
which are usually written instructions as to what type of treatment is needed, 
including administering blood tests, passing medications, and observing patients 
more closely. For every task performed by a nurse, there is a very specific policy 
and procedure in writing. However, long-time RNs generally do not need to refer to 
the policy and procedure manuals because of their experience, and many of the RNs 
working at Heritage have worked for the Employer for over 10 years. 



The employees working with the RNs are typically employees such as 
mental health workers, who assist in the Behavioral Health Department; licensed 
practical nurses (LPNs), who are licensed to perform certain nursing tasks but not 
the full duties of an RN; nursing assistants, who generally work with and assist RNs 
with daily tasks; desk secretaries, who answer telephones, answer call lights from 
patients, and enter orders for patients; nurse externs, who are nursing students who 
have not yet graduated; graduate nurse externs, who are nursing students who have 
graduated but have not yet passed their exams or received their license; OR Techs 
and Surgical Techs, who assist staff nurses with the care of a patient undergoing 
surgical intervention, and ER techs and paramedics, who work in the Emergency 
Department to assist the staff working in the ER." The job descriptions of the 
majority of these positions state that they work under the direction of the RN. Most 
are also evaluated on whether they follow directions appropriately to meet the 
demands of the unit and the staff. The RNs are responsible for anyone else working 
under the RN level. This responsibility of "guiding and supervising nursing 
personnel" and/or "demonstrates effective leadership and professional 
development" is a criteria under which RNs are evaluated during their performance 
appraisals. 

RNs may assign mental health workers, nursing assistants, tschs, or other 
less skilled employees to do certain tasks that are within their abilit~,. For example, 
they may assign a mental health worker to work npith a group of prttients, or they 
may instruct a nurse assistant to give a patient a bath, walk a patient to the 
bathroom, or give a patient a meal. They assign these tasks to the nurse assistants 
because that is what a nursing assistant's job is - to assist the staff. If something 
more important comes up, the RN may interrupt that task and assign the nurse 
assistant to something else. Nursing assistants and techs are also aware of certain 
jobs they can do and will take it upon themselves to do these jobs, without first 
being told. I t  would be insubordination if a nurse assistant refused to listen to the 
RN, and the RN could go to a superior to intervene. However, i t  could be proper 
for an assistant to rehse a task for good reason, such as if they were busy on a 
different assignment. Regardless, no situation has arisen where an assistant or other 
worker refused to perform a task. If this did occur, RNs do not believe that they 
have the authority to do very much about i t  other than going to the clinical manager, 
as they have no role in disciplining employees. 

The RNs do not rotate shifts. They work straight shifts; day, afternoon, or 
midnight, or 12-hour shifts, which are ordinarily day shifts (7:OO a.m. to 7:00 p.m.) 
or midnight shifts (7:OO p.m. to 7:00 a.m.). However, they do take turns rotating the 

10 The nursing assistants are the only employees mentioned in this group that are represented by a union, 
iocal 79. 



responsibility of charge nurse. On every shift in each unit, except the pain clinic, 
there is one RN assigned to work as a charge nurse. At times, however, assistant : 
clinical managers have filled in as charge nurses. In particular, in late 2001 
assistant managers filled in as charge nurses to decrease agency nurse hours. 

Rotating charges are individuals who occasionally take charge nurse 
responsibilities in a unit. The frequency with which it happens depends on the size 
of the unit and the number of RNs that occasionally rotate. A permanent charge is 
a person who has requested to and agreed to be in permanent charge; each time they 
work, they work as a charge nurse. The duties of a charge nurse, whether rotating 
or permanent, are the same. RNs are paid hourly. They earn $1.50 more per hour 
when they are working as a charge nurse. 

In the IMC Department, if the assistant nurse manager is not there to take 
charge, they rotate the responsibility of charge nurse. Sometimes i t  is assigned by 
the clinical manager on the schedule, and sometimes it is not. If i t  is not assigned, 
then they take turns. RN Coffee testified that she is a charge nurse approsimately 
one to two times during a two-week schedule." Similarly, RN Welch testified that 
her work schedule in the ER indicates when she is assigned to the charge nurse 
responsibility. The schedules come out in a four-week time frame. As with Coffee, 
in a two-week time frame, she is usually in charge once or twice. 

RNs must have at least one year of nursing experience to act as charge 
nurses. RNs learn the responsibilities of a charge nurse through their education, and 
by initially working with a preceptor, or mentor. Preceptors will work along ivith 
the RNs as charge nurses until the RNs are able to perform the job on their own. 

Some RNs choose not to be in charge at all and there is not necessarily a 
permanent charge on each unit. However, a review of Employer's Exhibit 12 
reflects that a majority of RNs, with the exception of those working at the Pain 
Clinic and in the Operating Room, take turns rotating as charge nurse. It appears 
from the record that most of the RNs who are not rotating are newer employees who 
are not yet ready to take on the charge nurse responsibilities. Also shown by 
Exhibit I 2  is that only approsimately I I nurses are permanent charges." In the 
Behavioral Health Unit, every RN is a rotating charge or a permanent charge. 
Where there is a permanent charge on a particular shift, the rotating charges on that 
shift take turns acting as a charge nurse on the days when the permanent charge is 
not working. 

I I Coffee works part-time, which is five days out of  every two weeks. As such, she is cliarge nurse 
approximately two out of  every five days that she works. 

' I  The  majority o f  the permanent charses work in the Behavioral Health Unit. 



shift take turns acting as a charge nurse on the days when the permanent charge is 
not working. 

Charge nurses are responsible for overseeing the unit for the shift that they 
are working, with the staff who are working the unit that day. They do the 
assignments of all the staff that are working on that shift. They monitor in general 
all the patients that are in the unit that day, and meet with physicians if a physician 
has an issue with a nurse or with a patient. They also meet with patients or family 
members who have a complaint. Some responsibilities vary within each unit: If a 
variance occurs during a shift, such as a medication error, patient fall, or any other 
incident, a form called a "quality assessment report" is filled out. The charge nurse 
is responsible for following up with the incident by examining the patient, and 
signing the report as the "person in charge." If necessary, the charge nurse will call 
a physician to evaluate the patient. 

RNs are sometimes pulled to work i n  other units, but not if they are assigned 
to work on charge duty. If it is a nurse's turn to be pulled, and she is on charge 
duty, she will stay on that shift and go the next time. When RNs are pulled to work 
in other units, it usually happens at the start of the shift. The charge nurse is 
informed that a nurse is needed in another department, and is given the names of the 
nurses ~ v h o  are to be p~:lled by the clinical supervisor from the previous shift. 
Charge nurses can also be called in the middle of the shift - a supewisor may 
inform the chargc nurse that one of her nurses is needed in another unit. The charge 
nurse cannot refuse that request. If the charge nurse refused to send someone, there 
would be disciplinary action. The charge nurse does not assign employees to shifts; 
that is done by a staffing office. When the charge nurse comes in, she is handed a 
list (prepared by the supervisor on the previous shift) of the nurses who are 
supposed to be working that day on her shift. If nurses on the list do not show up, 
the charge nurse calls the staffing office to find out where that person is. 

OHS has a policy for the assignment of nursing personnel to provide 
adequate numbers of licensed staff and other personnel to deliver care to patients. 
Under this policy, assignments are to be made in accordance with the patient's 
need. In making assignments, the charge nurse must determine the acuity of the 
patient and determine the level of skill required to care for the patient - i.e., RNs 
can perform certain tasks that cannot be performed by LPNs, etc. Level of 
experience of the nurse, determining which nurses work well together as a team, as 
well as other activities that a particular nurse may also be responsible for, are also 
considered. On occasion, assignments will be changed mid-shift; for example, if 
there is a change in a patient's condition such that different care is warranted. The 
charge nurse also assigns nursing assistants or mental health workers either to 
particular patients or to work alongside specific RNs. After receiving their general 
assignment, the RN and/or the charge nurse may assign them more specific tasks 



nurses when they would like to take their break, and their main goal in assigning 
breaks is to make sure the unit is covered at all times. 

At times RNs may complain about particular assignments. The charge nurse 
can re-evaluate and make changes in assignments if appropriate. This could occur 
if a patient requires more work than espected, or if a patient's condition changes 
which requires more treatment or attention However, the record does not indicate 
any instances of a serious conflict based on job assignments. Furthermore, RNs 
usually work together to help each other out, as a common courtesy of their - 
profession. If RNs need help with a patient, they may go directly to another nurse 
and ask rather than going to the charge nurse. Many of the tasks handled by the 
charge nurse, including complaints of family members, can be handled by any RN. 
One RN testified that she does not interact any differently with other RNs on staff 
when she is a charge nurse compared to when she is not. 

Some charge nurses may take patient assignments in addition to their other 
responsibilities. Whether or not a charge nurse takes an assignments typically 
depends on what department they work in and on what shift they work. Charge 
nurses on each shift are responsible for deciding whether or not they take 
assignments. Charge nurses frequently do take patients, although they will often 
take feu-er patients than the other staff nurses on duty. 

The assignment of staff nurses to patients is much more perfunctory in 
practice than the Employer's written assignment policy indicates. The assignment 
ot'work is generally rotated, or based on where a person worked the previous day. 
When making assignments as a charge nurse, reference is made to a staffing sheet 
showing where everyone worked the day before. It usually takes only a few 
minutes to do the assignments. There was testimony that the main responsibility of 
the charge nurses is to be familiar with what is going on in their particular units, and 
to basically be the go-to person for questions or issues that arise. For esample in 
the ER, the charge nurse has to answer to the clinical supervisor's or manager's 
inquiries about whether there will be patient admissions. This will determine . 
whether extra staffing is needed for a particular unit, such as ICU. 

When the nurses arrive for their shifts in the IMU, they all listen to the report 
from the cllarge nurse of the previous shift. Then the charge nurse makes the 
assignments by asking who knows which patients have the highest acuity (these 
patients are referred to as the "completes"). They get a slip from the staffing office 
showing who is supposed to be there that day. The charge nurse then makes out the 
assignments. First, the completes are divided up evenly. After that, they look at 
who was there the day before, and try and give them the same assignment they had 
i n  order to maintain continuity. In IMU, nurse assistants make out their own 
assignments. 



The charge nurse in IMU is also responsible for assigning beds to new 
patients or transfers from ICU. When determining where to assign the new patient 
as far as the staff is concerned, the charge nurse will go by who did an admission 
the day before - or, who currently has three patients instead of four. If necessary, 
the charge nurse may assign the patient to herself. If everyone had a full load, she 
would go to the manager. It also becomes necessary to reassign patients to different 
staff, if, for example, there is a personality conflict between a nurse and a patient. 
This could be handled by asking another nurse if she would take the patient. i t  is 
questionable whether the charge nurse has the authority to force another nurse to 
take another patient. 

Generally, it is the clinical manager who hires, fires, and handles conflicts 
within the unit. They also handle performance evaluations, finalize schedules, and 
handle staffing issues and patient complaints. The assistant manager also does 
these thihgs. Charge nurses do not make the decision to hold someone past the end 
of their shift if they are short staffed, nor do they authorize overtime. Charge nurses 
can be, and have been, disciplined by clinical managers. 

Congress instructed the Board to make unit findings so as "to assure to 
employees the fullest freedom in esercising the rights guaranteed by this Act." 29 
U.S.C. tj 159(b). I t  is axiomatic that nothing in the Act requires a bargaining unit to 
be the only, or the ultimnte, or the most appropriate grouping. Overtrite 
Trarrsportntiotr Co., 322 NLRB 723 ( 1 996); Cnpitnl Bakers, 1 68 NLRB 901, 905 
( 1967); ikfornttd Bros. Bevcrnge Co., 9 1 NLRD 409 ( 1 gjO), enfd. 190 F.2d 576 (7'h 
Cir. 195 1). A union need not seek representation in the most con~prehensive 
grouping of employees unless an appropriate unit compatible with the union's 
C 

request does not exist. Purity Food Stores, 160 NLRB 65 1 (1 966); P. Bnllnntirre & 
Sorrs, 14 1 NLRB 1 103 (1 963). A union's desire is always a relevant, although not a 
dispositive, consideration. E. H. Koester Bakery & Co., 136 NLRB 1006 (1962). 

A single facility of a multi-location employer is a presumptively appropriate 
unit. Hegirts Corp., 255 NLRB 160 ( 198 1 ). The Board, with court approval, uses 
the same single-facility presumption in fashioning health care units. Mnnor 
Henltlrcnre Corp., 285 NLRB 224 (1 987); Presbyterinn University Hospitnl 1,. 

NLRB, 88 F.3d 1300, 1309 (3rd Cir. 1996); Stnten Islnnd U n i ~ e r s i ~ ~  Hospitnl v. 
NLRB, 24 F.3d 450, 456-467 Qnd Cir. 1994). 

Mnnor Healtlrcnrc mandates consideration of traditional factors indeciding 
whether the presumption has been overcome. Such factors are geographic 
proximity, bargaining history, employee interchange and transfer, fimctional 
integration, administrative centralization, and common supervision. Thus, the 
presumption is normally overcome only if employees from the single location haile 



been blended into a wider unit by bargaining history, or if the single location has 
been so integrated with a wider group as to cause i t  to lose its separate identity. ,. 

Heritage Park Health Care Center, 324 NLRB 447,45 1 (1997)) enfd. 159 F.3d. 
1346 (2nd Cir. 1998); Passavant Retirement & Health Center, 3 13 NLRB 12 16 
(1994); see also Centurion Auto Transport, 329 NLRB No. 42 (1999). The 
presumption may also be rebutted in the health care setting by a showing that 
approval of a single-facility unit will increase the kinds of disruptions to continuity 
of patient care that Congress sought to prevent in cautioning against proliferation of 
units in the health care industry. Mercywood Health Brrilding, 287 NLRB 1 1 14, 
1 1  16 (1988), enf. denied on other grounds sub. nom. NLRB v. Catherine McAuley 
Health Center, 885 F.2d 34 1 (6th Cir. 1989). 

The Employer has undertaken a number of measures to streamline its 
enterprises. This has resulted in centralization of many administrative functions, 
including marketing, purchasing, recruitment, payroll, and human resources. 
Wages, benefits, and disciplinary procedures exhibit a high degree of uniformity. 
The advent of service lines affects the reporting structure by making certain mid- 
and high- level nursing supervisors responsible for coordinating nursing services at 
more than one facility. 

Nonetheless, each nurse at Heritage reports to a supervisor on site, and on- 
site management still exercises significant autonomy over the Heritage nurses' work 
lives. Clinical managers control work schedules, choice of shifts, and hours. They 
grant or deny leave requests, determine how Inany vacations will be permitted at a 
time, and decide whether overtime will be worked. Management at Heritage 
interviews and selects new hires and transferees from pools of eligible nurses. A 
clinical manager has some discretion in the classifjing of an absence as excused or 
unescused. 

Heritage management and supervisory personnel initiate all disciplinary 
actions, and, as far as the record reveals, take conclusive unilateral action with 
respect to counseling and written warnings. Similarly, Heritage management has 
the authority to resolve grievances at the first two steps of the dispute resolution 
procedure. A nurse's job performance appraisal by her nurse manager determines 
her eligibility for any across-the-board wage increase. When professional, 
operational, and ethical problems arise, nurses are specifically instructed to follow 
the chain of command that originates at the first level of nursing management at the 
site, and travel through the site's hierarchy to the nursing site leader. 

The foregoing recital demonstrates that within the Employer's framework, 
Heritage nurse management retains significant authority. The presence of local 
control is a decisive factor and overcomes even strong evidence of centralization. 
NLRB v. HenrtSLare H u m m  Services of New Yorli, Inc., 108 F.3d 467 (2nd Cir. 



1997), enforcing 3 17 NLRB 6 1 1 (1995) (finding single facility appropriate). In RB 
Associcrtes, 324 NLRB 874 (1997), the Board, relying in part on the existence o f :  
local supervision, found a single hotel unit to be appropriate, despite the close 
proximity of other hotels; common personnel policies, handbook, benefits, rules, 
and regulations; central hiring; commonly conducted orientation; intercession of a 
corporate human resource director in hiring, discipline, and performance 
evaluations; identical employee skills and functions; and open transfers without loss 
of benefits or seniority. See also Children's Hospital of San Frmcisco, 3 12 
NLRB 920 (1 993), enfd. sub. nom. California Pucific Medical Center v. NL'RB, 87 
F.3d 304 (91h Cir. 1996). 

There is no relevant bargaining history in this case militating against the 
appropriateness of a single-facility finding. The evidence does not show, nor does 
OH1 contend, that a single-facility unit finding will threaten the continuity of patient 
care. Harqord  Hospital, 3 18 NLRB 183, 193 (19953, enfd. 10 1 F.3d 108 (2"d Cir. 
1996). * 

The evidence of interchange, as introduced in Case 7-RC-21970, is limited. 
The majority of permanent transfers in the period under examination was caused by 
the closure of an acute-care hospital. The remaining p.ermanent transfers were 
statistically negligible in the overall unit sought by the Employer. Many more 
temporary transfers were attributable to the use of flex pool nurses than to migration 
of the stationary nursing corps. 

I find the cases relied upon by the Employer to be distinguishable. In West 
Jersey Health System, 292 NLRB 749 (1989), the Board had a concern, absent 
here, that unit fragmentation would adversely affect patient care services. The 
record in West Jersey also demonstrated considerably more employee interchange, 
with 147 permanent transfers in a 14-month period, regular temporary rotation of 
unit employees to other facilities, and the availability of seniority bumping rights. 13 

In P resby te r i a f l .  Ldie 's  Medical Center, 289 NLRB 249 (1 988), the Board 
found that a "significant number" of transfers had occurred and that physicians need 
not make separate applications, as they do here, to be admitted to practice. In 
Montefiore Hospital, 26 1 NLRB 569 ( 1982), neither party sought a single-facility 
unit, and the Board's task was to delineate an appropriate unit among competing 
niulti-location groupings. 

The Employer has adduced evidence tending to show that a uni t  coniprised 
of its four acute-care hospitals may be appropriate. However, that a wider unit may 

1; In  Wcsf Jersey, employees could transfer by exercising bumping rights. At the Employer , no voluntary 
transfers may be accomplished by bumping. Rather, seniority may be exercised on an inter-site basis only 
within the same service line during a reduction in force. 



be appropriate does not imply that a narrower one is inappropriate. Children's 
Hospital of Snn Frnncisco, supra at 928. The Employer bears the burden of ., 

establishing that consolidation and centralization have destroyed Heritage's 
identity. For the reasons discussed above and based upon the entire record, I find 
that the Employer has not met that burden. 

Section 2(3) of the Act excludes from the definition of the term "employee" 
"any individual employed as a supervisor." Section 2(11) of the Act defines a 
L i ~ ~ p e r v i ~ ~ r y y  as: 

any individual having authority, in the interest of the employer, to 
hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
reward, or discipline other employees, or responsibly to direct them, 
or to adjust their grievances, or effectively' to recommend such 
action, if in connection with the foregoing the exercise of such 
authority is not merely of a routine or clerical nature, but requires the 
use of independent judgment. 

Section 2(1 1) is to be interpreted in the disjunctive and the possession of any 
one of the authorities listed in that section places the employee invested with this 
authority in the supervisory class. Ohio Power Co. v. NLRB, 176 F.2d 385 (6Ih Cir. 
1949), cert. denied 338 U.S. 899 (1 949); Allerr Services Co., 3 14 NLRB 1060 
( 1994). 

On May 29, 200 1 ,  the Supreme Court issued its decision in NLRB v 
Kerlfircky River Conlntirrlit'y Cnre, 532 U.S. 706, 12 1 S.Ct. 186 1 ,  167 LRRM 2 164 
(2001), wherein the Court upheld the Board's longstanding rule that the burden of 
proving Section 2 ( l l )  supervisory status rests with the party asserting it. See Ohio 
Mnsonic Home, 295 NLRB 390, 393 fn.7 (1 989); Bowen of Hoirston, Inc., 280 
NLRB 1222, 1223 (1986). However, the Court rejected the Board's interpretation 
of "independent judgment" in Section 2(1 1)'s test for supervisory status, i.e., that 
registered nurses will not be deemed to have used "independent judgment" when 
they exercise "ordinary professional or technical judgment in directing less-skilled 
employees to deliver services in accordance with employer-specified standards." 
12 1 S.Ct. at 1863. Although the Court found the Board's interpretation of 
"independent judgment" in this respect to be inconsistent with the Act, i t  recognized 
that it is within the Board's discretion to determine, within reason, what scope or 
degree of "independent judgment" meets the statutory threshold. See Beverly 
Henlfh & Rehnbilitntiotr Services, 335 NLRB No. 54 (Aug. 27, 200 1). However, 
the Court did agree with the Board in that the term "independent judgment" is 
ambiguous as to the degree of discretion required for supervisory status and that 
such degree ofjudgment "that might ordinarily be required to conduct a particular 
task may be reduced below the statutory threshold by detailed orders and 



regulations issued by the employer." 12 1 S.Ct. at 1867. In discussing the tension in 
the Act between the Section 2(11) definition of supervisors and the Section 2(12): 
definition of professionals, the Court also left open the question of the interpretation 
of the Section 2(11) supervisory function of "responsible direction," noting the 
possibility of "distinguishing employees who direct the manner of others' 
performance of discrete tasks from employees who direct other employees." 12 1 
S.Ct. at 187 1. See Majestic Star Casino, 335 NLRB No. 36 (Aug. 27, 2001). 

For instance, direction as to a specific and discrete task falls below the 
supervisory threshold if the use of independent judgment and discretion is 
circumscribed by the superior's standing orders and the employer's operating 
regulations, which require the individuals to contact a superior when anything 
unusual occurs or when problems occur. Dynamic Science, Inc., 334 NLFU3 No. 56 
(June 27,200 I); Chevron Shipping Co., 3 17 NLRB 379, 38 1 (1 995). 

In the instant case, there is no evidence that the RNs, whether acting as a 
charge nurse or a staff nurse, have independent authority with respect to the hire, 
promotion, demotion, layoff, recall, reward, or discharge of employees. They do 
not make staffing decisions, and they do not authorize overtime. The Employer 
rests its claim of supervisory authority primarily upon other indicia, i.e., the alleged 
ability to adjust grievances, and the alleged authority to assign and direct the work 
of less skilled employees. 

There is no evidence that the charge nurses are empowered to adjust any 
formal employee grievances. Charge nurses are not part of the grievance process 
outlined in the Local 79 contract covering other members of the nursing staft.. For 
the most part, complaints or disputes brought by the nursing staff to the charge 
nurse that cannot be resolved quickly in an informal manner are relayed to 
supervision. See Ken-Crest Services, 335 NLRB No. 63 (Aug. 27, 200 I). 
Furthermore, there is a lack of evidence that RNs have actually adjusted grievances. 
The limited authority exercised by charge nurses to resolve interpersonal conflicts 
among employees does not confer supervisory status. St. Francis Medicnl Certter- 
West, 323 NLRB 1046, 1047-48 (1997). 

For every task performed by an RN, there is a very specific policy and 
procedure in writing. These procedures are available for review by the RNs in their 
work area; however, some of the more experienced RNs do not need to refer to the 
policies and procedures on a regular basis due to their length of experience. The 
limited authority of RNs to assign discrete tasks to less skilled employees, based on 
doctor's orders, hospital policy and procedures or standing orders, or what is 
dictated by their profession, does not require the use of independent judgment in the 
direction of other employees. Fergrrson Electric Co., 335 NLFU3 No. 15 (Aug. 34, 



200 1). The RNs do not evaluate the work of the less skilled employees or ensure 
that they have completed a task or done so correctly. 

The Employer asserts that charge nurses exercise independent judgment 
when they assign staff nurses to particular patients or beds, by matching the level of 
experience of the employee with the level of acuity of the patient. However, the 
Employer has a very detailed written policy for the assignment of patients by charge 
nurses or assistant clinical managers. Pursuant to this policy, it is the responsibility 
of  clinical managers or assistant clinical managers to ensure adequate staffing' 
levels, and the composition of staff as to skill level when it comes to caring for the 
patients in a particular unit. Direction as to specific and discrete tasks and even the 
assignment of employees detailing when and where they are to carry out their duties 
falls below the supervisory threshold if the use of independent judgment and 
discretion is supervised by the superior's standing orders and the employer's 
operating regulations. Dynamic Science, Itrc., 334 NLRB No. 56 (June 27,200 1); 
C/revron-Shipping Co., 3 17 NLRB 379, 38 1 (1 995). Furthermore, the weight of the 
evidence suggests that in practice, the assignments are routine in nature, and are 
based mainly on principles of fairness and the even distribution of work. Byers 
Engitzeeritrg Corp., 324 NLRB 740 (1997); Providence Hospital, supra; Ohio 
Mnsonic Honre, supra. For the most part, the schedule is based on the schedule 
from the previous day, and providing continuity for the patients. Finally, the RNs 
work together to resolve any problems with patient assignments, based on the very 
nature of the rotating charge nurse position. A charge nurse assigning a patient to a 
staff nurse one day, can the nest day bc assigned a patient from that same staff 
nurse, ~vhcn the roles are reversed. A charge nurse also assigns break times for 
other employees. However, the charge nurse generally sets up the break tinies in 
order to ensure coverage on the floor, and receives input from the nursing staff as to 
when they would like to take their break. 

The Employer submits that if RNs are not supervisors, the ratio of nursing 
supervisors to nursing staff would be preposterous. However, on the other hand, if 
all staff nurses are found to be supervisors, the ratio of nursing supervisors to 
nursing staff would be one supervisor for less than every two employees. Naples 
Commrrtrii'y Hospilnl, 3 18 NLRB 272 (1 995); Essbnr Eqrripmenl Co., 3 15 NLRB 
46 1 ( 1  994); Beverly Cnlifornin Corp. 1). NLRB, 970 F.2d 1548, 1550 fn. 3 (61h Cir. 
1992). Furthermore, clinical supervisors, assistant clinical managers and/or clinical 
managers are present or on call 24 hours a day to handle any problenls that may 
arise. Consequently, I find that the RN staff nurseslcharge nurses are not statutory 

1 J supervisors. 

I 3  Duc to the rotating nature of  the charge nurse position, the frequency with which each RN serves as a 
charge nurse varies. Some are permanent charges; some spend nearly half of  their time as a charge nurse, 
and some are hardly ever in charge. Because 1 find that the charge nurses, whether permanent o r  rotating, d o  



5 .  For the above reasons, and based on the record as a whole, the ; 

following employees of the Employer constitute a unit appropriate for the purposes 
o f  collective bargaining within Section 9(b) of the Act. 

All full-time, regular part-time contingent and in-house flex 
registered nurses at the Employer's facility, Oakwood Heritage 
Center, located in Taylor, Michigan; but excluding all physicians, 
technical employees, other professionals, business office clericals, ' 
support service employees, skilled maintenance employees, 
confidential employees, director of surgical services, nursing site 
leader, clinical nurse supervisor, assistant clinical manager, clinical 
manager, nurse externs, graduate nurse externs, and all managers, 
supervisors, and guards as defined in the Act. 

Those eligible shall vote as set forth in the attached Direction of Election. 

Dated at Detroit, Michigan this 4th day of February, 3003. 

(SEAL) IS/ Stephen M. Glasser 
Stephen M. Glasser, Acting Regional Director 
National Labor Relations Board, Seventh Region 
Patrick V. McNamara Federal Building 
477 Michigan Avenue, Room 300 
Detroit, Michigan 48226 

- - pp - - - - - - 

not exercise statutory supervisory authority, the frequency with which a particular nurse may scrve as a 
charge nurse is not controlling. 



DIRECTION O F  ELECTION 

An election by secret ballot shall be conducted under the direction and supervision of the 
undersigned among the employees in the unit(s) found appropriate at the time and place set forth in the 
notice of election to be issued subsequently, subject to the Board's Rules and Regulations. Eligible to 

I 
vote are those employees in the unit(s) who were employed during the payroll period ending 
immediately preceding the date of this Decision, including employees who did not work during that 
period because they were ill, on vacation, or temporarily laid off. Also eligible are employees engaged 
in an economic strike which commenced less than 12 months before the election date and who retained 
their status as such during the eligibility period and their replacements. Those in the military service of 

I 

the United States may vote if they appear in person at the polls. Ineligible to vote are employees who 
have quit or been discharged for cause since the commencement thereof and who have not been rehired 
or reinstated before the election date and employees engaged in an economic strike which commenced 
more than 12 months before the election date and who have been permanently replaced. Those eligible 

, shall vote whether or not they desire to be represented for collective bargaining purposes by: 

INTERNATIONAL UNION, UNITED AUTOMOBILE, AEROSPACE AND 
AGRICULTURAL IMPLEMENT WORKERS OF AMERICA (UAlV), AFL-CIO 

In order to ensure that all eligible voters may have the opportunity to be informed of the issi~es 
in the exercise of their statutory right to vote, all parties to the election should have access to a list of 
i.oters and their addresses which may be used to comn~unicate with them. Excelsior Ut~der~venr, Ir~c., 
156 NIXB 1236 (1966); NLRB v. Wyrr~nn-Cortlot~ Con~pnny, 394 U.S. 759 (1969); A'orfll Mncon 
Hen/tlr Cnre Fncili!y, 3 15 NLRB 359 (1994). Accordingly, i t  is hereby directed that within 7 days of 
the date of this Decision, 2 copies of an election eligibility list, containing the full names and addresses 
of  all the eligible voters, shall be filed by the Employer with the undersigned who sllall make the list 
available to all parties to the election. The list must be of sufficient clarity to bc clearl~. legible. l'hc 
list may be submitted by facsimile transmission, in which case onll. one copy need be submitted. In 
order to be timely filed, such list must be received in the DETROIT REGIONAL OFFICE on or 
before FEBRUARY 11, 2002. No extension of timc to file this list shall bc grantcd except in 
extraordinary circumstances, nor shall the filing of a request for review operate to stay the requirement 
here imposed. 

RIGHT T O  REQUEST REVIEW 

Under the provisions of Section 102.67 of the Board's Rules and Regtilations, a request for 
review of this Decision may be filed with the National Labor Relations Board, addressed to the 
Executive Secretary, Franklin Court, 1099 14th Street N.W., Washington D.C. 20570. This 

I 
request niilst be received by the Board in Washington by: FEBRUARY 19,2002.  

Section 103.20 of  the Board's Rulc concerns the posting of election notices. Your attention is 
directed to the attached copy of  that Section. 

I 

' If the election involves professional and nonprofessional eniployecs, it is rcqucstcd that sepnratc lisls bc submitted for cnch voting 
I Z ~ O L I D .  





UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

SEVEKTH REGION 

OAK WOOD HEALTHCARE, MC.' 
. d/b!a OAKWOOD ANNAPOLIS HOSPITAL 

Employer 

and 

LOCAL 79, SERVICE EMPLOYEES 
Ih'TERNATIONAL Uh'IOX, AFL-CIO 

Petitioner 

CASE 7-RC-21970 

APPEARANCES: 

Ronald J. Santo, briiliarn M. Thacker, end Claire S. Harrisoq, Attorneys, 
of  Deuoit, Michigan, for the Employer. 

Bruce A. Miller, Attorney, and Bruce Tribble, of Detroit, Michigan, 
for the Petitioner. 

DECISION AKD DIRECTION OF ELECTION 

Upon a petition duly filed under Section 9(c) of the National Labor 
Relations Act, as amendcd, hereinafter referred to as the Act, a bearing was held 
before a hearing officer of the National Labor Relations Board, hereinafter 
referred to as the Board. 

' 

Pursuant to the provisions of Section 3@) of the Act. the Board has 
delegated its authority in this proceeding to the undersigned. 

Upon the entire record2 in this proceeding. the undenigncd finds: 

I .  The hearing officer's rulings made at the hearing are ircc from 
prejudicial error and are hereby affirmed. 

' The Employer's name apFears as corrected at the hearing. 
The parties submitted briefs, which wcrc carefully considered. 



2. The Employer is engaged in commerce within the meaning of the 
" 

Act and it will effectuate. the purposes of the Act to assert jurisdiction herein. 

3. The labor organization involved claims to represent certain 
employees of the Employer. 

4. A question affecting commerce exists concerning the representation 
of certain employees of the Employer within the meaning of Section 9(c)(l j and 
Section 2(6) and (7) of the Act. 

The Employer, Oakwood Healthcarc, Inc. (OHI) owns and operates a Iarge 
network of hospitals and related health care enterprises. Its Oakwood Healthcare 
System (OHS) runs four acute-care hospitals; neighborhood and occupational 
health care centers; specialty care ccnteis for mammography, cardiac 
rehabilitation, sports medicine, and adolescent health; numerous foundations; and 
various ancillary services such as laboratories and pharmacies. The Petitioner 
wishes to represent a unit of 232 registered nurses employed at a single acute-care 
hospital, Oakwood Annapolis Hospital (Annapolis). The Employer contends that 
the smallest appropriate unit consists of 1,872 registered nurses employed at 
Annapolis and its 3 othzr acute-care hospitals -- Oakwood Hospital and Medical 
Center (OHMC), Oakwood Heritage Hospital (Heritagej, and Oakwood Seaway 
Hospital (Seaway). The 4 acute-carc hospitals are located in the sot~thwestem 
suburbs of Detroit within a radius of 22 miles. 

There is no history of collective bargaining among the azuic-care hospital 
nurses at issue. However, in 1994 the Board conducted a single-facility 
representation election, and in 1995 a rerun election, among nurses at Heritage. 
For many years, OHMC's service and maintenance employees have been 
represented in a single unit by American Federation of State, County, and 
Municipal Employees, and OHMC's licensed practical nurses have been 
represented in a single unit by the Licensed Practical Nurses League. Before OH1 
closed its behavioral medicine facility known as Annapolis-Westland, nurses there 
were represented in a single-facility unit by the petitioner.' Since 1967, the 
service and maintenance employees of Annapolis, Heritage, and Seaway have 
been represented by the Petitioner in a multi-facility unit. 

OHI's president and chief executive ofticer is Gerald D. Fitzgerald. 
Directly under him is Joseph Diederich, the chief operating officer, who has 
overall responsibility for health care delivery at the four acute-care hospitals as 
well as numerous ambulatory, long-term care, and care management facilities and 

' Annapolis-Westlaad is separate and distinct from the hospital known as AnmpoIis herein. 



foundations. Due to the complicated series of transactions by which OH1 acquired 
Annapolis, Heritage, and Seaway, those three acute-care hospitals are still 
nominally owned by a szparate subsidiw corporation, Oakwood United 
Hospitals, Inc. However, OH1 manages those hospitals, leases their real property 
and physical assets, and employs their staffs. In contrast to the situation prevailing 
at the time of the 1994 Heritage decision and election, Oakwood United Hospitals. 
Inc. no longer maintains a separate board or management structure. 

Of the four acute-care hospitals, OHMC, by far the largest facility, offers 
the widest range of services, including but not limited to in-patient mental health, 
obstetrics, specialized cardiac care, neurosurgery, neonatal intensive care, cancer 
center, and pediatrics. Neither Annapolis nor Heritage offers obstetrics. Heritage, 
alone among the four hospitals, has a pain clinic, sleep lab, and in-patient 
rehabilitation unit. .4lthough each hospital operates its own laboratory to perform 
emergency tests requiring a result in two hours or Icss, all routine lab tests are 
performed at OHMC. OH1 supports its hospitals and network health care facilities 
with centrally handled materials management, laundry, patient billing, medical 
transcription, accounting, payroll, marketing, public relations, human resources, 
and risk management services. Each of the acute-care hospitals runs its own 
kitchen, but ccrtain basic foodstuffs such as gravies and soups are prepared at 
OHMC and then distributed. All OH1 job candidates ar.d employees are tracked in 
a system-wide computer database called PeopleSoft. 

The corporate Human Resources Department is headed by Executive Vice 
President John Furman, who reports directly to PresidentjCEO Fitzgerald. Under 
Furman are Corporate Director of Employee and Labor Relations Ed Fr);sin_eer 
and Corporate Director of Compensation and Benefits Dan Smorynski. Director 
of E,mployee and Labor Relations Vema Bastedo as well as the currently unfilIed 
direetors of staffing and human resources report to Frysinger, while a benefits 
manager, compensation manager, and pension analyst report to Smorynski. The 
corporate Human Resources Department has developed and issued standardized 
personnel forms for virtua.lly all events and actions. It has promulgatzd uniform 
attendance, leave, and tiansfer policies and procedures. With the approval of 
senior management councils, it has formulated, and when necessary it revises, 
system-wide fringe benefit packages and wage ranges for every job classification. 
Local mmagers must use thc prescribed forms and may not depart from the 
established policies, procedures, benefits, and wages. A common employee 
handbook summarizing these employment matters applies to workers at the four 
h.ospitals as well as other OHS facilities and OHI's home care division. 

Director oCEmployee and Labor Relations Bastedo is OHI's labor contract 
negotiator. She elso supervises human resource personnel at individual sites. 
Stationed at Annapolis are two hutnm rcsourcc clcricai employees, one 



emplolrment recruiter, and one human resource manager; at Heritage, two human 
resource clericals, a part-time employment recruiter, and a part-time human 
resource manager; at Seaway, two part-time human resource clericals, a part-time 
employment recruiter (shared with Heritage), and a part-time human resource 
manager (shared with Heritage); and at OHMC, three human resource clericals, 
five or six employment recruiters, and one human resource director. Bastedo 
assigns human resource professionals to perform tasks at facilities different from 
their home base when the need arises. On-site hunan resource staff members 
answer questions, direct inquiries, and implement but may not modify corporate 
employment poIicies and practices. Except for OHMC, which stores employee 
personnel files at a corporate office known as Village Plaza, the hospitals maintain 
their own respective personnel files. 

The corporate office of staffing coordinates the recruitment of nurses or! a 
system-wide basis. OHS advertises all job openicgs throughout its system on 
OHI's web site and in various print and electtonic media. I t  sends recruiters to iob 
fairs: Nurse recruiters concentrate on assigned geographical areas, but will direct 
interested applicants to job openings at any site. After completing a standard 
applicztion forn, a job candidate receives an initial screening by a rurse recruiter. 
This involves ii preliminary inquiq into minimum qualificztions and a background 
criminal check. The recruiter sends all candidates who pass this minimum 
threshold to be inrefiiewed by the clinical manager -- the on-site, first-line 
supervisory nurse -- into whose unit the candidxes seek e n t ~ .  The interviews 
conducted by the clinical manager csplore the applicants' experience levels and 
clinical competence. A n  Employer witness testified that the final hiring choice is 
normally the product of consensus between thz recrui:er and clinicai manager. As 
far as the record reveals, however, the recruiter does not participate in  the clinical 
manager's interview rzgarding specific job qualifications. .4n Employer exhibit 
culled from one of many written procedures approved by a multi-site body called " 

the Acute Care Nursing Operations Council ststcs that thz clinical mmager selects 
the most qualified candidate and informs the nurse recruiter of the dccision. 

All employees covered by the handbook described above are subject to the 
same progressive disciplinary system. For minor infractions, the progression is 
counseling, a first and second written warning, a three- or fivz-day suspension, 
and finally termination. Major infractions may meet with more severe 
punishment. The nurse's on-site immediatz supenlisor undertakes the counseling 
and initiates the warnings. According to the handbook, suspension decisions 
originate with local nursing management, but must be reviewed by human 
resource personnel on site in order to assure consistent md equitable treatment. 
Terminations require the approval of a corporate vice president. The record does 
not reveal whether, or how often, corporate human resource officials countermand 
nursing tnanagers' suspension and discharge recornmcndations. All discipline is 



recorded on standard corrective action report forms and filed \vith the Human 
Resources Department. 

The same employee haiidbook outlines a problem resolutioll mechanism for 
use at the hospitals and elsewhere. Steps one and two of the procedure are 
meetings beweer! the aggrieved nurse 'and on-site nursinz supervision. Step three 
involves a human resource representative who may be either based at the 
apirieved nurse's hospital or imported from another sitc. Directors of Employee 
and Labor Relations Bastedo or Frysinger address grievances at step four. I f  rhe 
dispute arises out of a suspension or termination, impartial arbitration is available 
as a fifth and final internal step. 

The registered nurses' chain of command begins with team leaders and 
chargz nurses, who make patimt-care assignmects. The first-line statutory 
supervisors are the assistant clinical managers, operating room (OR) strvice 
managers, and pre-admission testing coordinators. Annapolis has 16 assistmt 
clinical manasers, 3 OR service managers, and 1 pre-admissions testing 
coordinator. Next in linz are clinical managers, who hav: general responsibility 
over particular nursing units. Annapolis has 7 clinical managers. Clinical 
managers rzport to clinical nurse supenlisors, who oversee the nursing care 
provided or, a given work shift. Annapolis has 6 clinical nurse supervisors. The 
most authorjrative nursing official at each of the hospitals is the nursing site lcader 
(sometirncs also called director of patient care services). Annapolis's nursing site 
leader is Kathleen Cronin. Each nursing site leader reports dually to her hospital's 
sitc administrator -- at Annapolis, Chief Administrative Officer Tom Kochis -- and 
to the corporate chief nursing officer, currently Interim Chitf Maria ~t rom. '  
Strom superinrends nursing practice across the entire OH1 system, including the 
acute-care hospitals, the ambulatory and long-term care facilities, and the home 
care network. The parties stipulated, and I concur, that the indi:liduais occupying 
positions at the level of assistant clinical manager and higher are statutov 
supervisors with authority to exercise indicia of authariiy as set forth in Scction 
2(1 1) of the Act. Accordingly, the 232 nurses at Annapolis arc supervised by z 
supervisory/managemznt staff of 34. 

All registered nurses at the hospitals report directly to on-site nursing - 
supervisors. With the recent advent of "service line" reporting configurations, 
however, the upper reach of supervisoy hizrarchy for nurses in certain specialties 
includes individuals who oversee that nursing specialty ai more than one site. 
Nonetheless, the development of "service lines" has not crascd the primacy of 
first-line supervision nor diminished the authority of the nurs in~ site leadcr. A 

A The Employer asserts, without record cimtion, that the nursing silt leader reports only to the c o ~ o r a t e  
chicf nursing officer and not h t r  site adninisrrator. (Br. 30-3 I )  That the nursing site leader reports to both 
is re f lec ted  in at lcast two exhibits regarding organizational structure. 



communicatim chain of command is contained in several written directives issued 
by the corporate Human Resources Department and approved by the Acute Care 

. 

h'ursing Operations Council. These policies specify that a nurse or charge nurse 
encountering any sort of patient, operational, or ethical problem is expected to 
notify a clinical managzr or clinical nurse supervisor. The latter contacts the 
nursing sire leader, who consults with the site administrator, service line leader, or 

, 
risk manager as deemed necessary.' 

Staffing and scheduling guidelines emanate from the corporate Hurnan- 
Resources Department. These precepts are further refined by ihe Acute Care 
Nursing Operations Council. The work schedule for nurses on each nursing unit 
must be posted for four weeks. The corporation has adopted what is considered a 
standard work day, and also offers nurses the option of working alternative 
schedules. Within these parameters, specific choices of unit shifts (days, 
evenings, midnights, or rotation) aad hour patterns (4-hour, 8-hour, 10-hcur, or 
12-hour) are established by the unit's clinicaI manager. Requests for shift changes 
nlust'be made in writing and submitted to the clinical manager. Empioyees may 
adjust their schedules by trading with colleagues, but ail trades must bz requested 
of and approved in advance by the clinical manager. The amounts of hilotted 
vacation time, sick leave, and personal time are centrally prescribed, but specific 
requests for vacation time and other leave are submitted to ar,d acted upon b>- the 
nurse's immediate site supervisor. In particular, ths clinical manager sets the limit 
on thz number of simul~aneous vacations that she will allow. 

OHS enforces an across-the-board policy forbidding mandztor) overtime, 
but overtime will be scheduled and offered in emergencies. Thc zlinical manager 
or clinical nurse supemisor determines whether m emergency cxists, and all 
overtime must be approved in advance by those individuals. The corporation has a 
uniform attendance program that correlates discipline with the number of 
unexcused abscnccs. The clinical manager has discretion to characterize an 
"emergency'! absence as excused and an undocumented absence as unexcused. 

Staffing guideIines ere centrally determined, and are based on prescribed 
criteria such as patient census and acuity. The clinical nurse supcrviso: is 
responsible for assuring that adequate staff is available and for initiatin~ rhe use of 
overtime, system or in-house flex pool nurses, or outside agency nurses to cover 
staffing shortages. Each hospital's nursing site leader maintains 24-hour 
accountability and availability to assure that appropria~e staffing le\#els are 
continuous. 

' Because there is some conflict among witnesses, and between tstirnony and exhibirs, the word is less 
than crystalline r e g d i n g  which spccialti=s are "senice lines." 11 i s  clear thrt ou! o f  a nursing staff at 
Annapolis o f  232.65 to 70 nurses are in "stmice lines." 



An inter-site nursing leadership council has dcvised detailed job 
descriptions for each nursing position. As noted above, each job has a set wage 
range from which site managers may not vary. A newly hired or transferred nurse 
is assigned a wage rate within the range based upon her l e v d  of experience, in 
accordance with a centrally determined grid. How years of experiencz for this 
purpose arc counted or weighted is not disclosed in the record. The wage rmges 
for each job classification are uniform across the four acute-care hospitals. 

All employees subject to the handbook receive periodic performance - 
appraisals, prepartd by immediate site supzrvisors on centrally prescribed forms. 
The supervisor assigns a numerical rating in specific areas, and the individual 
ratings are converted, in accordance with a prcdeterrnined formula, into an overall 
score. As stated in the handbook, all employees with a final score of 100 or more 
are entitled to whatever across-the-board pay increase that the Employer chooses 
to implement. Any applicable pay increase will be the same for all eligible 
employees, regardless of the exact appraisal score. 

The handbook states that OHS encourages inter-corporate voluntary job 
transfers as a way for ernpioyees to seek personal advancement. All employees 
with six months' seniority in their present position, who have been free of 
disciplinary suspensions within the last two years, are eligible for a voluntary 
transfer. A nursing site leader may grant an exception to the six-montn 
requirement. A nurse initiates a voiunrary transfer by completing a transfer 
request form and submitting it to the Human Resources Department. The clinical 
manager of the unit being requested receives a copy of such requcst. As a position 
becomes available, the clinical manager interviews all applicants who meet the 
foregoing minimal requirements. Prior to making her decision, thz clinical 
mar~ager of the receiving unit will request background information from the 
transferring clinical manager. The receiving clinical manager makes the final 
selection, utilizing defined clinical criteria. A nurse who transfers to a new site 
may carry her accurnuiated sick and vacation time, but not unused holidays or 
personal days. Her length' of servicc will follow her ro the new site for the purpose 
of determining eligibility for service awards, vacation, sick time, and health 
benefits. 

Nurses normally may not use their corpora:e seniority to "b~mp" into the 
position of a less senior nurse at a different site. Such bumping is theoretically 
permitted only in the case of a reduction of force and i f  the two nurses are in the 
same servicz line. Whether these twin conditions have ever been met so as t o  
trigger an occasion of bumping was not disclosed in the r e ~ o r d . ~  

The Employer's closure o f  the Annapolis-Westland behavioral health fasil i~f in 1997 affected 20 nurses. 
According to Verna Bastedo, thcir unionized scatus r n e m  rhar OHS' burnping prcadures did nor apply. 
Konetheless, I $  of the 20 nurscs were offered jobs in OHS' acute-carc hospitals. Obsreaic units in Seaway 

7 



During the 14.5 month period preceding the hearing in this case, 9 nurses 
permanently transferred from Annapoiis to anothcr OHS acute-care hospital, and 
23 nurses permanently transferred to Annapolis. In relation to the 232-nurse 
complement at Annapolis, this is a transfer rate of 14%. Of the 24 in-coming 
transfers, 14 were occasioned by the closing of Beyer Hospital, an acute-care 
facility forn~erIy part of Oakwood United Hospital, Inc. The record does not 
reveal the rzason for the other Annapolis transfers, or whether they were voluntary 
or involuntary. If the Beyer closing did noi occur during the selected time s p a ,  
Annapolis's transfer rate would be 896, 

During the same period, 24 nurses mede permanent transfers among 
OHMC, Seaway, and Heritage. In addition, OHMC, Seaway, and Heritage also 
absorbed 23 nurses due to OHI's closing of Beyer Hospital. Excluding the Beyer 
transfers as non-recurring eveilts yields a transfer rate among OHMC, Seaway, 
and Heritage of less than 1.5%. 

During the 5-month period ending shortly before the hearing, there were 7 
temporary transfers of nurses from other OHS hospitals into Annapolis, and 63 
temporary transfers of Annapolis nurses to other hospitals. The intervals of time 
spent working at the outside site varied; most exceeded eight hours. The 
preponderance of such temporary transfers was due to the assignment of f?cx pool 
staff, nurses who receive premium pay in exchange for working flexible 
schedules. The reasons for these temporay transfers were not explored at  the 
hearing. 

Other than the contact occasioned by the transfers described above, nurses 
from one site may encounter nurses from a~other  during the corporate stage of 
new employee orientation. This program, which fallows a uniform syllabus, takes 
place at a central corporare office and is attended by all newly hired nurses. 
Nurses also receive site-specific orientation upon being hired or transferred. 

Congress instructed the Board to make unit findings so as "to assure to 
employees the fullest fiecdom in exercising the rights guaranteed by this .k t ."  29 
U.S.C. 5 159(b). It is axiomatic that nothins in the Act requires a bargaining unit 
to be the only, or the ultimate, or the most appropriate grouping. Ovenziie 
Transportotiorr Co., 322 NLRB 723  (1996); Capital Bakers, 168 NLRB 904,905 
(1967 j; IClorntd Bros. Beverage Co., 9 1 NLRB 409 ( 1  XO), enfd. 190 F.?d 576 
(71h Cir. 195 1). A union need not seek representation in the most comprehensive 
grouping of employees unless an appropriate unit c.ompatible with the union's 

and Beyer, a now defunct fzciliry, also closed in =cent years. Therc is testin~ony thet affe:ttd nurses wtrc 
aosorbsd in:o the corporate system and retained their s-niori5, but no indicarion that they disptaccd other 
nurses via burnpicg. 



request does not exist. Purity Food Stores, 160 NLRB 65 1 (1966); P. Ballantine 
& Sons, 14 1 NLRB 1103 (1963). A union's desire is always a relevant, although : 
not a dispositivc, consideraticn. E. f(. Xoester Bnkery & Co., 136 NLRB 1006 
i 1962). 

A single facility of a multi-location employcr is a presumptively 
appropriate unit. Hegins Corp., 255 NLRB 160 (198 1).  The Board, with court 
approval, uses the same single-faciiity presumption in Fashioning health care units. 
Manor Healtftcare Corp., 285 NLRB 224 ( 1  987); Presbyteriatr lniversity - 
Hospital V. M R B ,  58 F.3d 1 ;00, 1309 (3" Cir. 1996); Stofen Island University 
Hospirol v. NLRB. 24 F.3d 450,456-467 (2" Cir. 1994). 

Munor HeaNhcare mandates consideration of traditional factors in 
deciding whether the presumption has been overcome. Such factors are 
geographic proximity, bargaining history, employee interchange and transfer, 
functional integration, administrative ccntralization, and common supervision. 
Thus, the presumption is normally overcome only if employees from the single 
location have been blended into a wider unit by bargaining history, or if the single 
location has been so integrated with a wider group as to cause it to lose its separate 
identity. Heriiage Park Health Care Center, 324 XRB 447,  45 1 (1 997), enfd. 
159 F.3d. 1346 (2"* Cir. 1998); Passavnnr Retirement & Henifh Center, 3 13 
NLRB 12 16 (1944); see also Centurion Auto Trunsport, 329 NLRB No. 42 
(1999). The presumption may also be rebutted in the health care sening by a 
shoiving that approval of a single-ficitity unit will increase the kinds of 
disruptions to continuity of patient care t h a ~  Congress soughr to prevent in 
cautioning against proliferation of units in the health care industry. Merq~wood 
Health Building, 287 NLRB 1 1  11, 11 16 (1988), en!'. denied on other grounds sub. 
nom. NLRB v. Catherine M d u l e y  Health Center, 885  F.2d 33 1 (6" Cir. f 989). 

OH1 has undertaken a number of measures to streamline its enterprises. 
This has resulted in centralization of many administrative functions, including 
marketing. purchasing. recruitment, payroll, and human resources. Wages, 
benefits, and discipliriary procedures exhibit a high degrcc of uniformity. The 
advent of service lines affects t h e  reporting structure by making certain mid- and 
high- level nursing supervisors responsible for coordinating nursing services at 
more'than one facility. 

Nonetheless, each nurse at Annapolis reports to 3 supervisor on site, and 
on-site managemelit still exercises significant autonomy over the Annapolis 
nurses' quotidian work lives. Clinical managers (or their on-site sen'ice line 
equivalent) control work schedules, choice of shifts, and hours. They grant or 
deny leave requests, determine how many vacations will be permitted at a time, 
and decide whether overtime will be worked. Site supervisors interview and select 



new hires and transferees from pools of eligible nurses. A clinical manager has 
some discretion in the classifying of an absence as excused or unexcused. 

Site supervisors initiate all disciplinary actions, and, as far as the record 
reveals, take conclusive unilateral action with respect to counseling and written 
warnings. Similarly, site supervisors have the authority to resolve grievances at 
the.first two steps of the dispute resolution procedure. A nurse's job performance 
appraisal by her site supervisor determines hcr eligibility for any across-the-board 
wage increase. When professional, operational, and ethical p-oblems arise, nurses 
are specifically instmcted to adhere to a chain of command that originates at the 
first level of nursing management at the site, the clinical manager, and travels 
through the site's hierarchy to the nursing site leader. 

The foregoing recital demonstrates that within OHI's framework, 
Annapolis nurse management retains significant authority. The presence of local 
control is a decisive factor and overcomes even strong evidence of centralization. 
lVLRB v. HeorfShare Human Services of New York, Inc., 108 F.3d 167 (2"d Cir. 
1997), enforcing 3 17 NLRB 61 1 (1995) (finding single facility appropriate). In 
RB Associales, 324 NLRE3 874 (1997), the Board, relying in part on the existence 
of local supervision, found a single hotel unit to be appropriate, despite the close 
proximity of othcr hotels; common pzrsonnel policies, handbook, benefits, rules, 
and regulations; central hiring; commonly conductcd orientation; intercession of a 
corporate human resource director in hiring, discipline, and performance 
evaluations; identical employee skills and knctions; and open transfers without 
loss of benefits or seniority. See also Children's Hospital of Son Francisco. 3 12 
NLRB 920 (1993), cnfd. sub, nom. California Pacific .Medical Ccnfer v. NLRB, 
87 F.3d 303 (9Ih Cir. 1996). 

.4nnapolis is a discrete facility, geographically separated from the other 
acute-care hospitals. It is 8 miles away from Heritage, 10 from OHMC, and 22 
miles distant from Seaway. Compare M R B  v. Catherine McAu1e.v Henltlr 
Center, supra at 337-348 (single-facility presumption inapplicable because sought 
unit, formerly geographically distant, has bem physically relocated to central 
campus); Lutheran Welfare S e n v k s  of ,lror1hern Pe~tnsylvanin, 3 19 NLRB 886 
(1995) (facilities only 100-200 feet apart separated by parking lot). There is no 
rzlevant bargaining history in this case militating against the appropriateness of a 
single-facility finding. 

The evidence does not show, nor does OH1 contend, that a single-facility 
unit finding will threaten the continuity of patient care. Hartford Hospital, 3 18 
NLRB 183, 193 (1995), enfd. 10 1 ~ . 3 d  108 (2"' Cir. 1996). 



The evidence of inkrchmge in ihe instant case is limited. The majority of 
permanent transfers in the period under examination was caused by the closure of 
an acute-care hospital, a relatively rare event. The remaining permanent transfers 
were statistically negligible in the overall unit sought by OHI, and hardly decisive 
at Annapolis. Many more temporary transfers were attributable to the use of' flex 
pool nurses than to migration of the stationary nursing corps. 

I find the cases relied upon by the Employer to be distinguishable. In West 
Jersey Health Sysfem, 292 NLRB 749 (1  989), the Board had a concern, absent 
here, that unit fragmentation would adversely affect patient care services. The 
record in West Jersey also demonstrated considerably more employee interchange, 
with 147 permanent transfers in a 14-month period, regular temporary rotation of 
unit employees to other facilities, and the availability of seniority bumping rights.' 
In PresbyteriardSt. Luke's Medical Center, 289 NLRB 249 (1988), the Board 
found that a "significant number" of transfers had occurred and that physicians 
need not make separate applications, as they do hue,  to be admitted to practice. In 
Montefiore Hospital, 261 NLRB 569 ( I  982), neither party sought a single-facility 
unit, and the Board's task Lvas to delineate an appropriate unit arnong competing 
multi-location groupings. 

OH1 has adduced evidence tending to show that a unit comprised of its four 
acute-care hospitals n a y  be appropriate. However, that a wider unit may be 
appropriate does not imply that a nsrrower one is inappropriate. Children's 
Hospital of San Francisco, supra at 928. OH: bcars the burden of establishing 
that consoIidation and centralization have destroyed Annapolis's identity. For the 
reasons discussed above and based ilpon the entire record, I find that OH1 has not 
met that burden. 

Accordingly. 1 find that the following employees of the Employer 
constitute a unit appropriate for purposes of collective bargaining within the 
meaning of Section 9(b) of the Act, and I hereby direct an e(ection therein: 

All full-time and regulw part-time registered nurses employed by the 
Employzr at its Oakwood Amapolis Hospital facility in Wayne, 
Michigan, including in-house flex pool and contingent nurses,' staff 
nurses, RN first assistants, staff nurse anesthetists, cardiac cath lab 

' In  West Jersey, employees could transfer by exercising bumping rights. 2\! OH[, no ~Auntzry  transfers 
may be accomplished by bumping. Rather, sen~ority may be exercised on an inter-sitc b ~ i s  only wittin thc 
same service lint during a reduction in force. 
'   he parties stipulated to the eli2ibility o f  in-house flex pool and contingent nurses who have worked at 
leas1 72 hours in  the quarter immediarely preceding the election eligibili3 date. Based on the record, and 
in confo~mity wkh a similar stipulation and finding in the 1994 Heritage decision. 1 adopr [his stipulation. 
The parties stipulated to the ineligibility ofsyskrn flex pool nurses. Bz~ssd on the record and community of 
interest factors, I ccncur in this stipulation. 



nurses, clinical educators. and case managers; but excluding nursing 
site leaders, clinical managers, assistant clinical managers, clinical 
nurse supervisors, OR service managers, pre-admission testing 
coordinators, system flex nurses, home care nurses, all other 
employees, and guards and supenyisors as defined in the Act. 

Those eligible shall vote as set forth in the attached Direction of Election. 

Dated at Detroit, Michigan, this 9th day of May! 200 1.  

(SEAL) Is! William C. Schaub, Jr. 
William C. Schaub, Ir., Regional Director 
National Labor Relations Board, Region Seven 
Patrick V. McNannra Federal B~lilding 
477 Michigan Avenue, Room 300 
De:roit, Michigan 48226 



DIRECTION OF ELECTION 
D 

An election by secret ballot.shal1 be conducted under the direction and supervision of the 
undersigned among the employees in the unit(s) found appropriate at the time and place set forth in the 
notice of election to be issued subsequently, subject to the Board's Rules and Regulations. Eligible to 
vote are those employees in the unit(s) who were employed during the payroll period ending 

D immediately preceding the datc of this Decision, including employees who did not work during that 
period because they were ill, on vacation, oi  temporririly laid off. Also eligible arc employees engaged 
in an economic strike which commenwd less than 12 months before the election datc and who retained 
their status as such during the eligibility period and their replacements. Those in the military service of 
the United States may vote if they appear in person at the polls. Ineligible to vote are employees who 

D have quit or been discharged for cause since the commencement thereof and who have not been rehired 
or reinstated bcfore the elcction date arid employees engaged in an economic strike which commenced 
more than 12 months before the election date and who have been permanently replaced. Those eligible 
shall vote whether or not they desire to be represented for collective bargaining purposes by: 

LOCAL 79, SERVICE EIMPLOYEES INTEFUYATIOYAL UNION, AFL-CIO 

In order to ensure that all eligible voters may have the opportunity to be informed of the issues 
in the exercise of their statutory right to vote, all parties to the election should have access to a list of 
voters and their addresses which may be used to communicate with them. Excelsior Underwear, Inc., 

B 156 NLRB 1236 (1966); NLRB v. Wyman-Gordon Cornparry, 394 U.S. 759 (1969); North Macon 
Heallh Care Facility, 3 15 NLRB 359 ( 1  994). Accordingly, i t  is hereby directed that within 7 days of 
the date of this Decision, copies of an election eligibility list, containing the full names and addresses 
of all the eligible voters, shall be filed by the Employer with the undersigned who shall make the list 
available to all parties to the elcction. The list must be of sufficient clarity to be clearly legible. ?he 

b list may be submitted by facsimile transmission, in which case only one copy nccd be submitted. I n  
order to bc timely filcd, such list must be rcceivcd in the DETROIT REGIOSAL OFFICE on or 
before MAY 16, 2001. No extension of time to file this list shall be granted except in extraordinary 
circumstances, nor shall the filing of a request for review operate to stay the requirement here imposed. 

RIGHT TO REQUEST REVIEW 

Under the provisions of Section 102.67 of the Board's Rules and Regulations, a request for 
review of this Decision may be filed with the National Labor Relations Board, addressed to the 
Executive Secretary, Franklin Court, 1 0 9  14th Street N.W., Washington D.C. 20570. This 

b request must be received by the Board in Washington by: M.4Y 23,2001. 

Section 103.20 of  the Board's Rule concerns the posting of election notices. Your attention is 
directed to the attached copy of that Section. 

DIRECTION OF ELECTIONS 
b 

' It'rhe elcction involves piof~ssion~I and nonprofessional employees, ii is requested that separa:e lists be submiced fo: each voting 
group. 





Charge Nurse Policy 
Drafr 

Purpose: To  provide the staff RN with guidelines for the Charge RN role. 

Role reauirements: RN with one year nursing experience. Must possess good 
communication, organization, problem solving and skills. A Service First 

attitude is necessary. 

Procedure: 
The Charge RN will: 

Be  responsible for staff assignments, bed assi,ments, and breaksllunches for staff. 
Be  responsible for narcotic sheets every shift. 
Keep the unit in compliance to regulatory requirements. 
Have a broad knowledge of the patients on their units. 
Be present at shift report and rounds (if applicable). 
Create and nurture relationships with other disciplines including physicims. 
Maintain their unit's Charge RN book by entering data for falls and restraints. 
Be  assigned other tasks as appropriate by unit Clinical Nurse Managers. 
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. -  - IMC CHARGE NURSE RESPONSIBILITIES 

Make daily pt assignments to RN's, LPN's and NA and Secretary. 
Assign break times for all staff members and provide coverage as needed. 
Cover LPN's IV medications and co-sign all phone orders for LPNs. 
Check pt.'s charts to ensure documentation o f  daily weights by NA's. 
Facilitate Nursing rounds on Tuesdays and Thursdays. 
Facilitate admissions. discharges and transfers, so  they occur timely. 
Assist staff with contacting Doctors for pt orders, change in condition o f  pt. etc. 
Remember. you are the first step in the chain o f  command. 
Perform Data collection responsibilities each shift. 
Perform acuity shcet at the end o f  each shift and document on Acuity log. 
Make sure all QAR's are filled out and appropriate personnel notified. 
Obseme Cardiac Monitors for arrythmias and assist with appropriate treatment.' 
Report off to oncoming Charge Nurse who has received admissions/transfers. 

Czse NO. Official Er.hi5it No. 
7 R c  aa rqf MP s- ( A - D  



Oakwood Heritage Hospital 
MSW Charge Nurse Responsibilities 

Assigns patient care assignments according to s taffs  job description, 
competency, and pa tien t's acuity. 

Documents assignments in "Log Book." 

Assigns coverage and delegates appropriate responsibilities for all unit nursing 
personnel. 

Assigns breaWlunch periods. 

Assures "Patient Acuity" forms are  completed and reported to supervisor two 
hours prior to start of next shift. 

Assists Clinical Managerldesignee with Q N Q I  activities 

Assures that the responsibility of narcotic count between shifts is completed. 

Informs Clinical ibIanagcrIdesignee of any acute changes in  patient status. 

Informs Clinical iklanager/designee of any problems that a re  encountered on 
unit. 

10. Correlates bcd ass ignn~entsof  newly admitted and/or  tmnsferred patients with 
Bed Control (with regard to patient age, status, and diagnosis). 

11. Assures that crash cart is inspected for: properly functioning defibrillator, 
charged battery, verification of lock, and availability of appropriate equipment 
(located on top and side of cart). 

12. Assist co-workers as  needed to promote continuity and flow on unit - champion 
and encourage team approach to patient care. 

Suc Cuincs 



Oakwood Heritage Hospital 
Geriatric Registered Nurse (GRN) Responsibilities 

Assigns patient care assignments according to staff's job description, 
competency and patient's acuity. 

Documents assignments in "Log Book." 

Assigns coverage and  delegates appropriate responsibilities for all unit nursing 
personnel. 

Assigns breakllunch periods. 

Assures "Patient Acuity" forms are  completed and reported to supervisor two 
hours-prior to s tar t  of next shift. 

Assists Clinical ~Manager/designee with Q N Q I  activities (D/C data, Fall data, 
FIB1 data,  etc). 

Monitors DSPICES; consult creation. 

Assurcs that the responsibility of narcotic count bctween shifts is completed. 

Informs Clinical Managcr/designee of any acute changes in patient status. 

Informs Clinical Manager/designee of any problems that arc encountered on 
unit. 

11. Correlates bed assignments of newly admitted and/or transferred patients with 
Bed Control (with regard to patient age, status, and diagnosis). 

12. Assures that crash cart is inspected for: properly functioning defibrillator, 
charged battery, verification of lock, and  availability of appropriate equipment 
(located on top and  side of cart). 

13. Assist co-workers a s  needed to promote continuity and flow on unit - champion 
and encourage team approach to patient care. 

Sue Caines 
a 
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IMPLEMENTATION 8/89 

REVISION 7/90, 6/93, 6/91 

REVIEWED 1/95. 5/96. 8/99 

APPROVED BY TITLE 

BRENDA THEISEX RN UNIT GUIDELINE: 
C M G E  NURSE 
RESPONSIBILITIES 

I PURPOSE Responsibilities of h e  Charge Nurse defined. 

111 G E N E M L  INFORMATION 
3.1 Policy 

A Charge Nurse assi,ments will be made by the Nurse h i ~ m ~ e r  or designee in SCU. On 
assiped day. Charge Nurse will not be "pulled" to hy other zone, however, will be 
added to next pull roution. 

B Charge Nurse will have demonsuated competency in fulfilling these duties. 

I L' PROCESS 
4. l Procedure - The Charge Nurse will: 

Derermine patient care assignments for RN. LPN, GN. NE, and NA with consideration to 
snff capab~ities/comperence. 

Note the patient assignment in the Unit Shift Log Book. 

Assign RN coverage for LPN, NE and GN. 

Assign breaks and lunches to mainuin adequate patient coverage. 

Assess and record parient acuity. 

Assign code blue beeper to suff .  

Check the crash can or assign duty. 

Charge Nurse will inform Nurse Man ,ager/Assismr Nurse Man 
acute changes in the patient's condition, admissions or discharges 

Assigns admissions/uansfers to suff  members. 

Reviews charze sheets for completeness. 

ager or designee of any 
from the unit. 
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Z OHS Z Ambulatory 
C OH & Medical Center-Dearborn 3 LTC 
El OH Heritage Center Z Department 
3 OH Annapolis ? Other 
1 OH Beyer Center 
5 OH Seaway Center 

TITLE: ASSIGNMENT (PATIENTS) 

I .  P W O S E  

To provide guidelines for determining patient care assignments. 

Acuity reports 
Competency Logs 
Shift to shift reports 
.-l\ssiyment sheets 

I POLICY 

Decisions for patient care assignments are based on the degree and complexity of care required 
by the patient and competency of  staff to meet those needs. 

IV. PROCESS 

A .  Nursing staff is allocated to the inpatient units by Nurse ManagedAdministrative Nursing 
Supervisor. 

B. Assistant Nurse ManagerICharge Nurse (assigned by the Nurse Manager) 
- assigns/delegates care needs based on the ability of the patient to do self care, degree of 

illness, complexity of nursing skills required, and the competency and qualifications of staff. 

Assignments section V 
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ASSIGNMENT OF NURSING PERSONNEL 
Approved by: Acute Care Nursing Operations Council 

I.  OBJECTIVE: To establish guidelines for the assi,-ent of nursing personnel and 
to provide adequate numbers of licensed staff and other personnel to deliver care 
to patients. 

A. .2n KW must assign the care of each patient to other members of the healthcare 
team in accordance with the patient's need, and the qualifications and competency 
of the Nursing staff. 

B. The assigned Registered Nurse retains overall responsibility for histher assigned 
patients when care is provided by students andor  other non-Oahwood personnel. 

C. Patient care assi,ments are made by the Clinical Manager or the Registered 
Nurse in charge for that shift. Assignment will be reviewed on an ongoing basis 
and changes made in response to the patients' changing conditions. 

D. The assignment of the patient takes into consideration the acuity level and clinical 
needs as identified by the Acuity System and the clinical assessment by the 
Charge Nurse. The patient's acuity is used to determine the level of skill required 
to care for the patient. 

E. A Clinical Supervisor or designee is on duty on all shifts to ensure the 
. immediate availability of licensed staff (including but not limited to the 

System Flex Pool and the in-house Flex Pool) for bedside care of any patient, in 
the event of a sudden increase in census andor  acuity. The Supervisor or 
designee makes rounds on all units, assessing unit activity and acuity, and makes 
assignments for additional staff based on these, and other, parameters. 
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F. The Rezistered Nurse is responsible for the completion of an admission 
assessment and developing the initial plan of care. Refer to "Admission of a 
Patient", Policy and Procedure. 

G. Delegation of nursing care activities is the responsibility of the Registered Nurse. 

H. Sudden changes in acuity or census may require the additional support of 
licensed and other staff. The Clinical Supewisor or d e s i g e e  must be notified 
and arrangements made for the assi,mnent of a System Flex K W ,  a Flex RN, o r  
other staff. 

I. Nursing Site Leaders, or des igee ,  maintain 24 hour accountability and 
availability to ensure continuous appropriate staffing levels and the 
availability of  resources. 

PROCEDURE: 

A. LVhen reviewing the unit schedule, the Clinical Manager may make assi,pnent of  
unit personnel to specific areas, teams or other responsibilities, such as Charge 
Nurse. 

B. After receiving report, the Charge Nurse and Team Leaders will determine staff 
assignments. 

1. The Charge Nurse will meet n i th  the assigned staff to review patient 
condition and care activities to be completed for that shift. 

2. Specific patient care tasks will be a s s i g e d  based on competencies and 
classification of the staff, and care required. 

3 .  All attempts will be made to distribute workload evenly among team 
members. 

4. Special assignments are made at the beginnins of the shift, i.e., Code Blue, 
crash cart checks, lunches and breaks. 

C. General considerations for the assignment of staff to patient care. 
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1. The educational preparation and experience of  personnel should meet the 
patient's requirements, i.e., patients with complicated treatments or 
requiring frequent assessments for change in status may be a s s i g e d  to a 
Registered Nurse, while convalescing patients with minimal treaments or 
educational needs may be a s s i g e d  to an LPN under the direction of a RN. 

2. Assi,pnent of complex care to people requiring additional supervision 
should only be made if such supervision is available, i.e., new personnel 
should be assisped to care activities that can be adequately supervised by 
identified preceptors. 

3. Patients should be assigned based on needs within the g o u p ,  i.e., 
workload with the team should be evenly distributed by activities and 
responsibilities and not strictly numbers of  patients. (LPN's may be able 
to handle larger number of  patients than the Registered Nurse who is 
caring for more complex patients or who has additional responsibilities). 

d. Patients should be assigned to nursing personnel so as to provide 
continuity of  care, i.e., a nurse may be assigned to the same group of  
patients from one day off to another so as to change assignments no more 
than necessary. 

5 .  Assignments should be made in such a way as to avoid cross- 
contamination, i.e., patients with known infections should not be assigned 
to the same person who is cm'ng for patients who have open wounds, are 
immunosuppressed or are receiving medications which result in 
immunosuppression. There are other patient conditions that restrict 
assignments. These can be seen in the Infection Control guidelines. 

6 .  Assignments must be flexible and allow for changes in patients' 
conditions. 

7. Other considerations for assignment: 
a. The Clinical ManagerlCharge Nurse should view other activities 

for the shift and make appropriate assignments. 

b. Such activities include the following: 
1 )  patient care conferences 
2) inservices, workshops 
3) committee meetings 
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4) unit maintenance activities, such as painting of  rooms 
5) personnel development - library time 

c. Assignments will be recorded on a specific form and will- include: 
1 )  date of  care 
2) specific assignment for each employee 
3) resource person for LPN, nurse extern's, NA's 
4) any special assignment, i.e., Code Blue, crash cart checks 
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OHS h b u l a t o r y  
OH & Medical Center - Dearborn LTC 
O H  Heritage Department 
O H  Annapolis Center Other 
OH Beyer 
O H  Seaway Center 

CHAM OF C O 1 M M r n :  NURSMG 
Approved by: Acute Care Nursing Operations Council 

I. OBJECTIVE: To provide a mechanism for the nursing staff to communicate and resolve 
issues/concerns. 

When a nurse encounters a problem he/she is unable to resolve, (i.e., in rendering patient 
care; carrying out a physician's order in a timely manner such as lab work, x-rays; 
treatments not being done; or not being able to procure needed equipment) the chain of 
command will be instituted. 

111. PROCEDURE: 

Process of Chain of Command: 

1. Nursing staff member communjcates verbally and/or in writing of a 
concedissue to charge nurse and/or Clinical ManagerIClinical 
Supervisor. 

2. I f  unable to resolve, the nurse managerlsupervisor will contact the Nursing 
Site Leader. 

3. If unable to resolve, the Nursing Site Leader will contact the 
AdministratorIService Line Leadermsk Management, as deemed 
necessary. Situations requiring notification of the Administrator on call 
are, but not all inclusive: 
a. disaster (fire, severe weather; may be internal and/or external). 
b. medical staff events needing assistance. 
c. media contacts (TV, radio, etc.). 
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d. request by a significant third p q  (i.e., patient, family andlor 
physician requests, Administrator(s) of another Oakwood 
facilityhospital). 

e. any incident or situation that would have a significant impact on the 
site/organization. 

-. 





b CHECKLIST rR CHARGE NURSE ORIENTATIC 
-- 

NAME : k ffiq 

UNIT : I 3 E ~ a t  

1 SHIFT: 
Y 

DATE : . * ' . . . '  - u. r I . . - - I -  . . - 1 - 9 6  
a " - . -  . -  . . . .r .. . I. . . . . 

1 The at,~..c- naned has successfully performsd the following re- 
sponsibilities required of a Charge Nurse: 

[ IN0 Assigns patient care assignments according to 
staffs job descriptions. 

[ ]NO Documents assignments in log book. 

[ ]NO Assigns coverage and delegates appropiate respon- 
sibilities for GN, LPN and Nurse Extern. . . . . . . 

[ ]NO Assigns breaks and luncheLmA- 

[ ]NO Assures Patient Classification Forms are completed 
and sent to Information Systems on time. 

[ ]NO Assigns Code Beeper in ICU and Beeper in Behavioral 
Medicine. 

[ ]NO Assists Nurse Manager with QA?QI activities. 

[ ]NO Assures that the responsibility of narcotic 
count between shifts is completed. 

[ ]NO Informs Nurse Manager or designeee of any acute 
changes in patient status. 

- - 
[ IN0 Informs Nurse Manager df designee of any problems 

that are encountered on thier unit. 
- - 

[ IN0 Correlates bed assignments of newly admitted 
patients with admitting and patient diagnosis. 

I )NO Rkorders necessary supplies for units optimal 
functioning , ! 

; 
[ ]NO Assures that crash cart is inspected for properly I functioning defibrillator, batteries arehcharged, 

lock verification and appropiate equipmext 
is located on top and sides. 





Clinical Supervisor 1 Nurse Manager 1 Assistant Clinical Manager to Staff Ratios 

DAY 
Sunday 
Monday 
Tuesday 
Wednesday 
Thursday 
Friday 
Saturday 
Sunday 
Monday 

DATE 
November 18 
November 19 
November 20 
November 2 1 
November 22 
November 23 
November 24 
November 25 
November 26 

EVENINGS 
3:84 
3:89 
4:81 
3:81 
1 :7 1 
1 :77 
2:79 
1 :80 
3:79 

Tuesday November 27 4:79 
Wednesday November 28 2:80 
Thursday November 29 2:78 
Friday November 30 1 :73 
Saturday December 1 1 :80 
Sunday December 2 3:73 
Monday December 3 2:83 

DAYS 
1 :80 
7:9 1 
8:89 
5:86 
1:76 
4:80 
1:78 
1 :74 
5:83 

MIDNIGHTS 
1 5 2  
1:52 
1 5 3  
1 5 5  
1 5 1  
1 :48 
1 5 4  
1 5 3  
1 5 2  

Tuesday . December 4 4:84 8:92 1:58 
Wednesday December 5 1:86 , 6:88 1 5 7  
Thursday December 6 1 :78 7:83 1:56 
Friday December 7 2:77 6:84 1:52 
Saturday December 8 1 :72 1 :75 2 5 2  

Case No. Official Exhibit IF,:. 
7 p c  a 2 w  E m P  4 

Dis9osi:ion: Identified _y- 
-. 

R e j x t e d  Re;ei:ied y. 
IIJ THE GATTER OF: 

-1-7-02 7yc 15lF,3 --- 
. -;r: . - .  :. Do- 

I 



NATIONAL LABOR RELATIONS BOARD 

SEVENTH REGION 

In the Matter of: 

OAKWOOD HEALTHCARE, INC., 

Employer, 

and Case No. 7-RC-22 14 1 

INTERNATIONAL UNION UNITED AUTOMOBILE 
AEROSPACE AND AGRICULTURAL IMPLEMENT 
WORKERS OF AMERICA, UAW, 

Petitioner. 

William M. Thacker 
Claire S. Harrison 
DYKEMA GOSSETT PLLC 
Representatives of Oakwood Healthcare, Inc. 
3 15 E. Eisenhower Parkway, Ste. 100 
Ann Arbor, MI 48 108 
(734) 2 14-7646 

PROOF OF SERVICE 

STATE OF MICHIGAN 1 
>ss 

COUNTY OF WASHTENAW ) 

Ronda Copperstone, an employee of DYKEMA GOSSETT PLLC, being first duly sworn, 

deposes and says that on the 1 Sth day of February, 2002, she caused to be served a copy of 

Employer's Request for Review and this Proof of Service upon Regional Director, National 

Labor Relations Board, Region 7,477 Michigan Ave., Room 300, Detroit, MI 48226, and Blair 



K. Simmons, International Union, UAW, 8000 E. Jefferson Avenue, Detroit, MI 48214, via 

overnight courier. 

Subscribed and sworn to before me 
this 1 Sth day of February, 2002 

Ronda Copperstone / 

AAO I\\ 76069.2 
ID\ WMT ; 


